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AHHOTauMs. B craree paccMaTpuBarOTCs TEOPETUYECKUE U IPAKTUYECKHE
aCIIEKThl pasrpaHUYCHUs KOMIIETCHIMM aJBOKAaTa W HOTapuyca IIPU OKA3aHUU
KBAM(UUMPOBAHHON  IOpUIMYECKOM momMomu B  cdepe cemeilHOro u
HACJIEJCTBEHHOTO IpaBa. ABTOpbl aHAJIM3UPYIOT (YHKIMOHAJIBHBIE pa3INuus
CTaTyCOB JIaHHBIX CyOBEKTOB IPABO3AILUTHONW JEATEIBHOCTH, 0COO0E€ BHHUMAaHHE
YACISIETCS ~ BOIPOCAaM  B3aWMOJEWCTBUSA B paMKax  HAcCJIEACTBEHHOIO
JIEJIONPOU3BOACTBA U CEMEHHBIX copoB. B pabore BhIABIEHA TpaHchopManus
poIM HOTapuata OT «OECCIOpPHON IOPUCIUMKIHMU» K DIIEMEHTY CHCTEMBI
npo(UIAKTUKA MPABOBBIX KOH(MIMKTOB, TOrJa KaK aJBOKaTypa COXpaHAET 3a

co00i (yHKIHUIO Cy/IeOHOT0 MPEJACTaBUTENIbCTBA U 3allIMTHl HAPYIICHHBIX MpPaB U
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3aKOHHBIX HMHTEPECOB JIMYHOCTH. OOOCHOBBIBACTCS BBIBOJ O HEOOXOJAMMOCTU
UCIIOJIb30BAaHUSI ~ HOTapUalbHOM  QOpMbI Ui NpUIAHUS  JTOKYMEHTaM
VCIIOJTHUTEIIbHOM CHJIBI U MCIIOJIb30BAHUS aJIBOKATOM B JOKAa3bIBaHUHU, A TAKKE O
HEJIOMYCTUMOCTH TIOJIMEHBI aIBOKATOM ITyOJIMYHO-TIPABOBBIX (DYHKIIUNA HOTapUyca.
KiroueBble cjioBa: aJBoKaTypa, HOTapuar, aJBOKaT, HOTAPUYC, CEMEMHOE MPABO,
HACJICICTBEHHOE TIPaBO, KOMIIETEHIINSA, KBaTU(DUIIMPOBAHHAS IOPUIUICCKAS

IIOMOILIb, B3aUMOJICHCTBHE, aJBOKATCKas TallHA, HOTApHaJIbHAas TalHA.
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Annotation. The article discusses the theoretical and practical aspects of the
delineation of the competencies of a lawyer and a notary in providing qualified
legal assistance in the field of family and inheritance law. The authors analyze the
functional differences in the statuses of these subjects of human rights activities,
with a particular focus on the issues of interaction within the framework of

inheritance proceedings and family disputes. The article identifies the
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transformation of the notary's role from "uncontested jurisdiction™ to an element of
the system for preventing legal conflicts, while the bar retains the function of
judicial representation and protection of violated rights and legitimate interests of
individuals. The article substantiates the conclusion that it is necessary to use a
notary form to give documents executive force and to use them in proof by a
lawyer, as well as that it is unacceptable for a lawyer to replace the public-legal
functions of a notary.

Keywords: advocacy, notary, lawyer, notary, family law, inheritance.

CoBpeMeHHass cucTeMa OKa3aHWsA KBAIM(PUIMPOBAHHOW HOPUANYECKON
nomomy B Poccuiickoit @enepanny npeicTaBieHa IByMs B3aUMOCBS3aHHBIMH, HO
(GYHKIIMOHATBPHO PpA3MYHBIMA HHCTUTYTAMH - aJBOKAaTYpOd M HOTApUATOM.
HecmoTtpss Ha To, yTO 00a MHCTUTYTa NMPHU3BaHbI OOECHEYMBATH 3AlLUTy NpPaB U
3aKOHHBIX MHTEPECOB TPAXKIAH, METOAbl M MEXAHU3MBI UX PEAIM3ALUA HMEIOT
OPUHLMIINAIBHBIE OTJIMYUS, OCOOCHHO B TakKOM 4YYBCTBUTEIBHOW cdepe, Kak
CEMEIHOE U HACJEICTBEHHOE MpaBo, IIE€ Ii€Ha OLIMOKM MpOo¢eCCHOHATBLHOIO
1oprcTa ocooeHHo Bbicoka [1 ¢. 209].

TpatuuroOHHO HOTapUaT BOCHPHUHHUMACTCS KAK HMHCTUTYT IIPEBEHTHBHOIO
(mpenynpeauTenbHOro) MpaBoCcyIus, B TO BpeMs KaK aJIBOKaTypa - KaK HHCTHUTYT,
OpUEHTUPOBAHHBINA Ha pa3pelleHUe YK€ BO3HUKIIETO KOH(IUKTA B Cy1e0HOM Min
nocyneOHoi craauu. OgHAKO B NOCIEAHUE TOJbI HAOMIOJAETCSl pa3MbIBAHUE ITUX
IpaHull, 4TO TpeOyeT Hay4yHOIo aHaju3a pa3rpaHUYCHUs WX KOMIIETEHIHH [2 c.
45].

OyHKIIMOHAIbHAS XapaKTePUCTUKA CTAaTyCcOB B ceMeiHOM mpaBe. B cdepe
CEMENHBIX MPABOOTHOLIEHUH HOTAPUYC HAAEIIEH BJIACTHBIMU MOJHOMOYHSMH I10
YIOCTOBEPEHHUIO CHEJIOK, MMEKIIMUX KIIYEBOE 3HAYCHHUE U PETyJIHPOBAHUSA
MMYLIECTBEHHBIX OTHOILLIEHUHN CYIPYTroB. B 4acTHOCTH, TOJIBKO HOTApUyC BIIPaBe
yIIOCTOBEPATh OpayHblii JOTOBOP M COIVIALIEHHE 00 yIjaTe aJuMEHTOB, YTO

OpUAAET JTaHHBIM JOKYMEHTaM CHJIYy HCHOJHUTeNbHOro ymcra (m. 2 cr. 100
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Cemeitnoro koaexca P®). Horapuyc BbIcTymaer B pojiu HEHTpaIbHOrO apOUTpa,
MIPOBEPSIONIETO COOTBETCTBUE BOJM CTOPOH JIEUCTBYIOIIEMY 3aKOHOAATENbCTBY,
JI€eCrOCOOHOCTH JIUI U OTCYTCTBHE MOPOKOB BOJIU.

AIBOKaT, B CBOIO oOuepenb, JHIIEH TMpaBa MyOJIMYHO-IIPABOBOIO
yI0CTOBepeHus ciesiok. Ero 3agava - moaroroBka Mpoekta OpayHOro J10roBopa,
IPaBOBasl IKCHEPTH3a YCJIOBUM CHIEIKM Ha MPEAMET COONIIOJIEHUST HHTEPECOB
JnoBepUTEN (KIMEHTA), Pa3bsSCHEHWE NPABOBBIX MOCIEIACTBUN €ro 3aKJIFOUEHHS.
Kak oTMmedaeTcs B HaAy4YHOUW JUTEpAType, alBOKAT B CEMEHHOM IpaBe ACHCTBYET
UCKJIIOYUTEIbHO KaK MPEACTABUTENIb CTOPOHBI, B TO BpEeMs KaK HOTapHUycC
obecrieunBaeT 0ajgaHC MHTEPECOB 00erx CTOPOH caenku [3 c. 208].

Onnako Haubojee ocCTpo mpobsiemMa pa3rpaHUYCHUsS KOMIIETEHIUN
MIPOSIBIISIETCS] B CUTYAIMX, KOTJ[a OpadHbIid TOTOBOP WJIM aTAMEHTHOE COTJIAIICHUE
CTAHOBSITCS MPEIMETOM CyIeOHOro pa3zOupaTenbCcTBa. 3A€Ch KOMIETEHIIUS
aZiBOKaTa CTAaHOBUTCS JOMHHHPYIOIIEWH: OH (OpMHUPYET MPaBOBYIO MO3UIHIO,
3asBISIET XoJaraiicTBa O (QanbCUPUKALMK OKA3aTebCTB WU OCIAapUBAET
HOTapUaIbHO  YJOCTOBEPEHHYIO CIEIKY 10 TPU3HAKy HEJI0CTOBEPHOCTU
BOJICU3BSBJICHUS OJHON U3 CTOPOH [4].

HacneactBenHoe npaBo siBIsieTCS TOM YHUKAJIbHOM cepoit, rie HoTapuyc U
aJBOKaT OOpEYeHbl HA TECHOE B3aWMOJCHCTBHE, NPH OSTOM TPAHUIBI HX
OTBETCTBEHHOCTH CTPOTO OUYE€PUYEHBI 3aKOHOM.

Cornmacio cr. 64 OcHoB 3akoHoaarenbcTBa P® 0 HOTapuare, MUMEHHO
HOTapUyC MO MECTYy OTKPBITHUSI HACJIEICTBA MPUHUMAET 3asBICHUS O MNPHUHSITUU
HacjencTBa WiM o0 OTKa3e OT HEro, BEeNET HACJEACTBEHHOE JEel0 U BBIIAET
CBUJIETENBCTBO O MpaBe HA HACJIENCTBO. B 3TON yacTu KOMIETEHLMsI HOTapuyca
WCKIIIOUNTENbHA U HE MOXKET OBITh JieieTupoBaHa afaBokary [5]. OmHako HOTapuyc
JUIIEH TIpaBa JlaBaTh COBETHl HACIEIHUKAM O TOM, BBITOJIHO JM NPUHUMATH
HACJIEJICTBO C Y4YE€TOM JOJITOB HACIENOAATeNsl, WM MPEACTaBIATh HHTEPECHI

OJIHOTO U3 HACIEAHUKOB MEpe IPYTUMHU.
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KoMmnerennust agBokaTta B HAclEACTBEHHOM Jejie HAauWHAETCS TaM, TJIe
BO3ZHMKAET CIOp, JUOO0 rie TpeOyeTcss aKTUBHAs 3allluTa MHTEPECOB KOHKPETHOIO
auna. AJBOKAT HE MOXKET 3aMEHHTh HOTAapuyca, HO OH MOXET MpEeJICTaBIAThH
MHTEPECHl JIOBEPUTENST B HOTapUajJbHOW KOHTOPE HAa OCHOBAHHUU JIOBEPEHHOCTH,
coOupaTh MPOMYIIEHHbIE CPOKH JUIsi BOCCTAHOBJICHHMS B IpaBe Ha HACJIEACTBO
yepe3 Cyld, a TaKKe OCYLIECTBIATh MPEACTABUTEILCTBO B Cylax IpU pasfene
HaclleJICTBeHHOTro wumytmiectBa [7, c¢. 161]. CoBpemMeHHble UCCIEAOBAHUSA
MOKAa3bIBAIOT, YTO a/IBOKATy YacTO MPUXOIUTCS 3allpaliuBaTh y HOTapUyca KOIMUU
HACJIEJICTBEHHOIO JeJla B paMKaxX aJIBOKaTCKOIO 3ampoca, YTO MOJYEPKUBAET
BBICOKYIO CTEIICHb HH(POPMAIIMOHHON 3aBUCIMOCTH JIBYX HHCTUTYTOB [8].

Kondaukr TtaithH u npodeccuoHanpbHOM 3TukH. OOmIeH uvepTol 000uX
WHCTUTYTOB  SIBIIsIeTCA Haimuue mnpodeccruoHanbHOM TaiHbl. CraThs 8
®enepanbHoro 3akoHa «OO0 aJBOKAaTCKOM JEATEILHOCTH U aJBOKAType»
rapaHTUPyeT HENPUKOCHOBEHHOCTh aJIBOKATCKOM TalHbl, a cT. 5 OCHOB O
HOTapuaTte - HOTapuaJlbHOW TailHbl. OJHAKO MOJIXOJbI K COXPAHEHUIO 3TON TailHBI
pa3nyaroTcs.

Hotapuyc 00s3aH cOXpaHsITh TallHY Ja)Ke TOCIIE CIIOKEHUS TIOTHOMOYUH, U
pasrijamieHue CBEJACHUM BO3MOXKHO TOJIBKO MO TpeOOBaHMIO CyJa WM
IIPaBOOXPAHUTENIBHBIX OPraHOB B CTPOr0 yCTaHOBJIEHHOM mopsnke [3, c. 209].
AnBOKaT HE MOXET OBITh JOmpolieH 00 O0O0CTOATENbCTBAX, CTABIIUX €MY
U3BECTHBIMHM B CBSI3U C OKa3aHWEM IOPUIUYECKON MOMOIIM, YTO SBIIAETCS Ooliee
CTPOrOM rapaHTUEN! UMMYHMTETA.

B mpakTthyeckod MIOCKOCTHM 3TO pasrpaHUYEeHHE BeIET K MpodiieMam:
HoTapuyc BrpaBe (a B pamkax [IO/®T - o0s3aH) mepenaBarb CBEACHHUS O
COMHHTEJIBHBIX Oleparnusix B POCOUHMOHUTOPUHT, YTO TMOTEHIIMATHLHO MOMKET
HapylaTh MHTEPECHl KIMEHTa, KOTOPOro 3alllMINAET aJBOKAaT. JTO CO3/aeT
IPABOBYIO KOJUIM3HIO, TPEOYIOIIYI0 pa3pelieHus] IMyTeM 3aKOHOAATEIbHOTrO
3aKpEIUICHUs PUOPUTETA AJIBOKATCKOW TAWMHBI IIPY B3aUMOJICMCTBUUA HOTapuyca U

aJIBOKaTa B paMKax OJHOTO mopy4eHus [8].
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Ha ocHoBe mpoBeneHHOro aHanu3a NPEACTAaBIAETCS BO3MOXKHBIM CIIEJIATh
CJEAYIOLIUE BBIBOJbI O PA3TPAaHUYCHUH KOMITETCHITU:

Hotapuyc o6i1ajaet npeBEeHTUBHON U MyOJIMYHO-TIPABOBOM KOMITETCHITUEH:
OH ynmocToBepsieT (GakThl W CACJIKH, MpHUJaBasi UM HCIOTHUTEIBHYIO CHITY,
IPOBEPSAA 3aKOHHOCTb, HO HE 3aHUMAsCh «aJBOKATCKUM» COBETOM B IOJb3Y
OJIHOTO U3 YYaCTHHUKOB.

AnBokar oOiamaer AEIUKTHOM M BOCCTAHOBUTEIBHOW KOMIIETEHIIMENH: OH
BKJIIOYAETCSl B MpOIlecC, KOrjaa OeccropHasl IOpUCAUKINS HOTapuyca HcdepliaHa
(OTKa3 B COBEpIIEHUM JEHCTBUS, CIIOp O MpaBe, MPOIYCK CpoKa), JTUOO KOorna
HEOOXOAMMO  TOATOTOBUTH  CJOXKHBIA  MPAaBOBOM  MEXaHM3M  3alIUTHI
HACJICJICTBEHHBIX UJIM CEMEIHBIX MPaB.

OddexkTuBHOCT,  TpaBOBOM  moMomm B chepe  cemMeHHOTO |
HACJICCTBEHHOIO IpaBa JOCTHIAETCSl TOJBKO TMPU CHHEPIUM HHCTUTYTOB:
HOTApUYC «OCTaHABIMBACT» CIOp, TpUAaBas JOKyMeHTaM (OpMaJbHYIO
ONpENEICHHOCTh, a aJBOKAaT <«JABUTAET» TIpollecC B Cylae U J0ocyacOHOM
YPEryJIMPOBAaHUM, HCMOJIb3ysd HOTAPUAIIBHBIM AaKT B KayeCTBE HEOCIIOPHUMOTO
nokazarenabcTsa [10].

HecMmoTpss Ha pasnuuusi B craryce (HOTapuyC - JOJDKHOCTHOE JIMIIO,
HaJIEJIEHHOE TOCYAapCTBOM MOJHOMOYHUSMH, a/IBOKAT - HE3aBUCUMBIA COBETHUK),
uX OOBENUHSET eauHas IeJib - O0ecredYeHue MpaBa Ha KBATU(DUIIMPOBAHHYIO
IopuaudecKyto nomoiip (ct. 48 Koncrtutyuu P®), nocturaemasi pa3inyHbIMH, HO

OJMHAaKOBO HGO6XOI[I/IMBIMI/I MCTOJaMM.
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