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AKTYAJIBHBIE IIPOBJIEMbBI YYACTHA A/IBOKATA B YIT'OJIOBHOM
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Benzopoo, Poccus?

AnHoranusi: CtaThsl HampaBiieHA Ha BBISIBICHUE aKTyaJIbHBIX MPOOJEM y4acTHs
aJIBOKaTa B YTOJIOBHOM IPOLIECCE ISl OKA3aHUS IOPUANYECKON MOMOIIM CBUAETENIO.
C 1enpro pacKphITUS MTPOOJIEMBI POAHATM3UPOBAHO MPABOBOE PETYIMPOBAHNE MPABA
Ha OKa3aHWe KBaJU(UIIMPOBAHHON IOPUIMYECKON IMOMOIIU, IPABOBOM CTaTyC
aJIBOKAaTa, OKa3bIBAIOIIETO IOPUIAYECKYIO TOMOIIb CBUAETEIIO, U CTATYC CBUICTEII.
Brinenena mnpoOnema, cBsi3aHHash C OTCYTCTBHEM B YTOJIOBHO-TIPOIIECCYATHHOM
koaekce Poccuiickon denepanuu craryca «aaBoKaT CBUIECTEISD.
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Abstract: This article aims to identify current issues related to lawyer participation in
criminal proceedings to provide legal assistance to witnesses. To address this issue, the
legal regulation of the right to qualified legal assistance, the legal status of lawyers
providing legal assistance to witnesses, and the status of witnesses themselves are
analyzed. The absence of a definition of "lawyer-witness" in the Criminal Procedure
Code of the Russian Federation is highlighted.
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YronoBHoe cynonpousBoAcTBO Poccuiickonn dDepepanuu  XapaKTepU3yeTCs
BAPUATUBHOCTBID YYAaCTHHKOB Iiporecca. [IpakThka 3aKpeluieHUs pa3iIudHbIX
MPOLIECCYaTbHBIX CTaTyCOB TpeOYET AETaJbHOTO PEryJIMpOBaHUS KaXJOro U3 HUX.
Mexy TEM, aHalM3 MPaBOBOIO PETYJIMPOBAHUS CTATYCOB OTHEIBHBIX YYACTHHKOB
MPOLIECCAa TOKA3BIBAET, YTO OHM YCTAHOBJICHBI IPABOBBIMM HOPMAaMH pPa3IMYHON
CTENEHH OOIIHOCTH: B OJHOM CJy4yae 3aKOHOJATEIbHOE PETyJIHpPOBAHHE
MIPOLECCYATBHOTO CTATyCa JETAIU3UPOBAHO C TOCTATOYHOMN CTENEHbIO KOHKPETUKH, B
ApPYrMX CIIy4asX M[paBOBOM CTAaTyC YYaCTHHKA I[polecca pPerjJaMeHTUPOBaH
¢dparmenTapHo. [IpuBenenHoe yTBep:KIeHHUE BCELEIO OTHOCUTCS K PETYIUPOBAHUIO
MpaBa Ha MOJIyYeHHE KBATM(PUIUPOBAHHON IOPUANYECKON MOMOIIU CBUAETENIEM, UTO
oOycaBauBaeT NpoOIeMbl yUyacTHs aIBOKAaTa B yTOJIOBHOM IIPOIIECCE.

[Ipexxne 4yem meperTH K XapaKTepUCTUKE AaKTyalbHBIX MPOOJEM ydacTHs
aJIBOKaTa B YIOJIOBHOM MPOLECCE I OKa3aHMs FOPUINYECKON MOMOIIU CBUAETEIIO,
HEOOXOUMO TPOAHATU3UPOBATh IPABOBBIE OCHOBBI IpaBa Ha MOJIy4YCHHE
KBATM(UIUPOBAHHOW IOPUJIMYECKON TOMOIIHM, a TaKKE€ OCHOBBI, 3aKpEIISIOIINE
CyOBEKTOB OKa3aHMs KBATH(PUIIMPOBAHHON IOPUANYECKOI TOMOIIIH.

[IpaBo Ha TmoOJydYeHHE KBATU(PUIIMPOBAHHONW IOPUIMYECKOM  ITOMOIIH
MIPOBO3TJIAIIIEHO HAa KOHCTUTYIIMOHHOM ypoBHE B 4. 1 cT. 48 0a3oBoro 3akoHa
POCCHIICKOTO  rOCyJapcTBa, IJl€  TapaHTHUPYETCsA, YTO  BOCHOJIB30BAThCS

KBaJTU(DUITMPOBAHHON IOPUANMYECKON TMOMOIIBI0 MOXKET KaXIbll, B TOM 4YHCJE
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OecrulaTHO B CilydasiX, MpeaycMOTpeHHbIX 3akoHoM [1]. ITIpuBenenHoe
KOHCTUTYLMOHHOE MOJIO)KEHUE UMEET YHUBEPCAIbHBIN XapaKTeP U paclpOCTPaHIETCS
Ha JIF0ObIE MIpoliecCyalbHbIE CTATyChl YYACTHUKOB IIpolLiecca.

B cootBerctBue ¢ ®enepanbubiM 3akoHoM OT 31.05.2002 Ne 63-d3 «O6
aJBOKATCKOM NEATENBHOCTH M aaBokarype B Poccuiickon denepanyun» OCHOBHBIM
CyOBEKTOM OKa3aHusd KBAIM(PUIIMPOBAHHON IOPUIMYECKONM TOMOIIM  SIBJISETCA
aJIBOKAT, KOTOPHIK Ha MpoheCCHOHATBHOW OCHOBE CIIOCOOCH 00eCreunBaTh 3aIUTy
IpaB U CBOOO/I IMYHOCTH, IOCTYII K ITpaBocyauto [2].

Jlanee HEOOXOAMMO MPOCIEAUTh KOHKPETU3AIMIO OCYIIECTBIICHUS MpaBa Ha
MoJIyuyeHre KBaJM(UIMPOBAHHON IOPUINYECKON MOMOIIM CBUACTENIEM B YTOJIOBHOM
cyaonpousBoacTse Poccuu. [IpaBoBoii ctaryc cBuaeresis ycraHoBieH cT. 56 YIIK PO
[3]. B paccmarpuBaeMoil HOpME pacKpbIBaeTCsS IOHITHE CBHJIETENS, a TaKKe
yCTaHaBIMBaeTCd O00BEM €ro  ImpoleccyalbHBIX IMpaB, OOS3aHHOCTEH U
OTBETCTBEHHOCTbh, IIEJIOCTHO XapaKTEPU3YIOIIUX MOJIOKEHUE JAHHOTO YYacTHUKA B
YTOJIOBHOM CYyJIONpon3BoACcTBe. bykBanbHo nonoxenue ct. 56 YIIK PO ne nydaupyet
KOHCTUTYIIMOHHYIO ~ HOpPMY,  TapaHTUPYIOUIYyI0  MpaBO  Ha  TOJIyYCHHE
KBJIN(ULIIMPOBAHHON IOPUIUYECKON MOMOIIN, HO COAEPKUT HEKOTOPBIE AJIEMEHTHI
JAHHOTO ITpaBa. B yacTHOCTH, pH 3aKpEIUIEHNN NPaB CBUJIETENS TPEAYCMOTPEHO, YTO
OH BIIPaBe ABJISITHCS HA TONPOC C aIBOKATOM. HBIX KOHKPETU3UPYIOIIUX MOJI0KESHHUM
mpaBa CBUJETENS Ha MOJyYeHHE KBAIU(DPUIMPOBAHHON IOPUIMYECKON MOMOIIU HE
COJIEPKUTCSI.

Ecnu oOpatuthes K MpaBOBOi perfiaMeHTaluy cTaTyca aJlBoKaTa B pOCCUHCKOM
YIOJIOBHOM TIpoliecce, TO cleayeT u3yuutb Hopmy cT. 49 VIIK P®, koropas
OrpaHUYECHO 3aKperuiseT IMOJIOKEHUWE aJBokata B mpouecce. I[Ipexne Bcero,
3aKOHOJATEIbHO O0ECeueHO TMPaBOBOE pEryJUpOBaHUME pPOJU aJBOKaTa Kak
YYAaCTHMKA CO CTOPOHBI 3alUThl, TPU3HAHHOTO OKa3bIBaTh HOPUIMYECKYIO MOMOIIb
nogo3peBaeMomy (oOBuHsemMomy). IIporeccyaibHbie MOJTHOMOYMS — aJIBOKAaTa-
3alIUTHUKA TaKke CHOPMYIHpPOBaHBI C aKIEHTOM, MPEXAE BCEro, Ha OKa3aHHE

IMIOMOIIM TAaKUM Yy4YaCTHHKaM IIpoHecCa CO CTOPOHLI 3alllMThI KakK HO)IOSpCBaeMBIﬁ
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(oOBuHsieMbIit). Takum oOpa3om, 0a30BOE ydacTHe aJBOKaTa B YrOJOBHOM IIpoliecce
Poccuu cBsi3pIBaeTCS ¢ OKa3aHUEM MTOMOIIM YYACTHUKAM CO CTOPOHBI 3aIIUTHI.

[IpuBeneHHOE HOPMOPETYJIUPOBAHUE MPOLECCYATBHBIX CTATyCOB CBHUIETEINS U
aJIBOKaTa B yrOJOBHOM CYJIOITPOU3BOJICTBE MOPOXKAAET MPOOJIEMbl YUaCTHSI aJIBOKATa
B YTJIOBOM TIPOIIECCE C IEIbI0 OKA3aHMs KB (DUIIMPOBAHHON TTOMOIIN CBUIETEIIO.

Bo-niepBbiXx, MpaBOBOM  aHaIM3 NOpaB  CBUAECTENS B YTOJOBHOM
CyAOIPOU3BOACTBE MOKA3aJl, YTO OrPAHUYCHHOE PETYJIMPOBAHUE MTPABA HA ITOJYyUYECHUE
KBIUIIMPOBAHHON IOPUIMYECKON TOMOLIM CBUIETENs (HOpPMaIBbHO CyXaeT cdepy
y4JacTHsl aJBOKaTa B Ipouecce. B mpoueccyaarbHOM KOAEKCE YIOMSHYTO TOJBKO
ydyacTue aJBoKara Mpu Mpou3BOJCTBE Jompoca. OHAKO U3 COJIEPHKAHUS UHBIX HOPM
VIIK P® cnenyet, 4To CBUIAETEIb MOXKET OBITh YUaCTHUKOM JIFOOBIX CJIEACTBEHHBIX U
npoueccyaibHbix nercteuil. Hanpumep, 4. 2 cr. 198 VIIK P® npenycmarpusaet
IIPAaBO CBUAETENS 3HAKOMUTHCS C 3aKIIOUECHHEM dKenepTa. OIHAKO U3 TaHHOW HOPMBI
OTCYTCTBYIOT OpPTraHWYECKH BBITEKAIONIUE IOJHOMOYMS AJBOKATa, OKa3bIBAIOIIETO
FOPUANYECKYIO IIOMOIIb CBUAETEIO B YTOJIOBHOM IPOLIECCE.

Bo-BTOpbIX, MPOOEIBHBIM OCTAETCS MPABOBOE PETYIMPOBAHUE OOIIECTBEHHBIX
OTHOIIICHUH, BO3HUKAIOIIMX Ha JTare MPOBEPKU COOOIICHHWN O MPECTYIUICHUSX U
MIPOBEJICHUH B CBSI3U C 3TUM IMPOLECCYATbHbIX U CJIECICTBEHHBIX AEHCTBUI B OPSIAKE
cT. 144 YIIK P®. OnHako B cTaauu BO30YKJICHUH YTOJIOBHOTO JieJia MPOIeCCYaTbHbIX
crarycoB Kak TakoBbix Her. Kak ormeuaercas H.P. KpeicuHoil, B OTCyTCTBHE
BO3MOXXKHOCTH KOHKPETHU3UPOBATh ydyacTHE aJlBOKaTa B TMPOILECCYAbHBIX U
CJICICTBEHHBIX JICUCTBHSIX «IIPABO JIMI], YYAaCTBYIOIIMX B TPOBEPKE COOOIIEHUS O
MPECTYIUICHWH, Ha KBATU(UIIMPOBAHHYIO IOPUIMYECKYIO IIOMOIIb aJBOKaTa Ha
IPaKTUKE PeaJu30BbIBAJIOCH HA OCHOBaHMM MojoxkeHuid denepanbHoro 3akoHa «00
aJBOKAaTCKOW JEITENIbHOCTH M ajBokarype B P®» u HemocpeACTBEHHO CT. 48
Koncruryuuu PO» [4, c. 577].

B-TpeTbux, KpUTHUUECKON OLIEHKE MOJICKUT TojoxeHue 4. 5 cr. 189 YIIK PO,
MpeayCcMaTpUBAIOIIEE O TOM, UTO MPOIECCyalbHbIE TOJHOMOYHUS aJIBOKATa,

YYaACTBYIOIIETO  IPHA  IIPOU3BOACTBE  JOIIpOCa  CBUAETEIS,  OIPEHACIIAIOTCI
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MOJIHOMOYHUSIMH, IPEAYCMOTPEHHBIMU IS IPOIIECCYATBLHOTO CTaTyca 3aluTHUKA (4.
2 cr. 53 VIIK P®). Kak yxe ObLIO MOAYEPKHYTO paHee, MPaBO Ha IMOITyYCHHE
IOPUMYECKON MOMOIIN MO03PEBAEMBIM (OOBUHSEMbIM) OBLJIO PErIAMEHTUPOBAHO B
MPOLECCYaTbHBIX HOPMAax pAa3MYHOW CTEMEHU OOLIHOCTU: U MPHU 3aKpEIICHUH
IIPOLIECCYaIbHOIO CTaryca C€aMOro 3allUTHHKA, W MpPHU YCTAHOBIEHUU NPABUII
MIPOM3BOJICTBA MTPOLECCYAIbHBIX U ClIeACTBEHHBIX JieicTBUil. B YIIK PO oTcyTcTBYET
IPaBOBOM CTAaTyC aJIBOKATa, OKAa3bIBAIOMIETO KBATM(PHUIMPOBAHHYIO HOPUIUYECKYIO
MOMOIILIb JIUILY, HE SBJIAIONIEMYCS] YYAaCTHUKOM CO CTOPOHBI 3aIUTHI.

H.A. TepeHnTbeBOM Takke NOAUYEPKUBACTCS, YTO B yTOJIOBHOM Iporecce Poccun
IIOJIHOMOYHMS aJBOKATa, CBA3AHHBIE C OKAa3aHHEM KBAJIMLHPOBAHHON IOPUANMYECKOM
MIOMOIIIM. B CpPAaBHEHHH C TIOJ03pEBAaeMbIM (OOBUHSIEMBIM), TMPEICTABUTEIEM
MOTEPIEBIIIET0, TPAXKIAHCKOTO MCTIA 3HAYUTEIBHO CyXEHHI [5, ¢.72]. OTcyTcTBYyeT
OTUETIMBAs MpaBo3alIMTHAS (DYHKIMS aJBOKAaTa MO OTHOLIEHUIO K CBUAETEN0. B
3aBUCUMOCTH OT 00CTOSTEILCTB JIeJIa CBUIETENb MOXKET ObITh CO CTOPOHBI OOBUHEHUS,
TaK M CO CTOpPOHBI 3aumuThl. Hepenku cayyam, Korga 1Mo pe3yibTaTam
MPOLIECCYaTbHOTO B3aMMOJIEUCTBHSI CO CJIEI0BATENEM, CBUJETENb U CAM CTAHOBUTCS
MI0/103PEBAEMBIM 10 JACITY.

[To muenuro H.C. AmenbkoBa, ydyacTue aJiBOKaTa B yrOJIOBHOM IIpoLiecce s
OKa3aHMs TOMOIIM CBUICTENIO IMO3BOJSET MPEAYNPEIuTh pAl MpoOJIeM: 3TO H
MpelOTBpAlllEHNe HE3aKOHHOTO OrpaHWYeHHs TpaB U CcBOOOJA  CBUAETENS,
BO3HUKHOBEHUSI CYyJI€OHO-CJICJCTBEHHBIX OIMMOOK, CBSA3aHHBIX C YTrOJOBHBIM
npecie0oBaHueM OBIBIIMX CBUAETENEH 1Mo aemy. [lesTenbHOCTh aJBOKaTa CBHUIETEIS
CHOCOOCTBYET MPAaBUIBHOMY MPHUMEHEHHUIO YTOJIOBHO-TIPOLIECCYAbHBIX HOPMBI U
JOCTHKCHHMIO IIeJIeH YTOJI0BHOIO CyIONPOU3BOACTBa [6, . 9].

Takum o00pa3zom, akTyaapHOM MHpoOJIEeMON ydacTHus aJBOKaTa B YTOJOBHOM
rpoliecce AJig OKa3aHus IOPUANYECKOM TOMOIIY CBUAETEIIO SBISETCSA (PparMeHTapHOe
M HENOJIHOLEHHOE pEeryjJupoBaHUe cTaryca ajaBokata cBugetens. [IpoOnemsr
IIPOLIECCYATIbHOTO PEryJIMPOBAaHUS YYacTHsl aJBOKAaTa CBUIETENSI BOCIOJIHSAIOTCS

00111€0TpacIeBbIM PEryJIMPOBAHUEM TTOJIOKEHUS ajBoKaTa B DenepaabHOM 3aKOHE OT
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31.05.2002 No 63-®3 «O06 aBOKATCKOM NESITEIHLHOCTH M aJBOKaType B Poccuiickoit
denepatun», YTO HE B MOJHOM Mepe OTBEYAET 3aIpocaM OOIIECTBEHHBIX OTHOILIEHHIA.
Ha B3rmsin aBTOpa, ykazaHHble MPOOENbl MPABOBOIO PETYIUPOBAHUS MOTYT OBIThH
MPEOJIOJIEHBI IYTEM 3aKPEIUICHHS MPOLIECCYaTbHOrO CTaTyca aJBOKAaTa CBUICTEIS B
VIIK P®, uro nmpeamnonaraet CUCTEMaTU3AIMIO TOJTHOMOYHMH aIBOKAaTa, HEOOXOIMMBIX
JUTSL OKa3aHUs KBATU(PUIMPOBAHHOM MOMOIIM CBUAETEIIO Ha BCEX ATanax yrojoBHOIO

CyAOIPOU3BOACTBA IPU ITPOU3BOACTBE CIEACTBEHHBIX U MPOLECCYAIbHBIX JEUCTBUM.
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