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CraTbsi TOCBAIEHA CPABHUTEIBHOMY AaHAJIW3y OpPTaHU3AMH  aJBOKATCKOU
nestensHocTH B Poccuiickoit denepannu u @paniysckoit PecriyOnmke. ABTopamu
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Annotation

The article is devoted to a comparative analysis of the organization of advocacy in the
Russian Federation and the French Republic. The authors consider the specifics of the
legal regulation of lawyers in each of the two legal systems, their role in providing
legal support to business entities, as well as the specifics of organizational forms of
practicing law. Special attention is paid to the analysis of the legislation of the Russian
Federation and a number of regulatory legal acts of France regulating the legal status
of lawyers and their participation in business relations. Based on the results,
conclusions are drawn about the advantages of the approach chosen by the Russian

legislator.
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CoBpeMeHHBI  3Tall  pa3BUTHS  NPEANPUHUMATEIBCKOM  IESITENBHOCTH
npearnoyiaraeT  HEOOXOAUMOCTh  HENPEPHIBHOTO  MPABOBOTO  COMPOBOXKIACHHUS
XO34MCTBEHHBIX  IpoueccoB. lIpeanpuHumMarenn Ha  MOCTOSHHOM  OCHOBE
CTaJKMBAIOTCSl C CYLIECTBEHHBIM KOJIMYECTBOM HOPUAUMYECKHUX BOIIPOCOB, KOTOPBIE
00J1a/1al0T HEMOCPEACTBEHHON CBS3bIO C 3aKIIOYEHHEM JIOTOBOPOB, pa3pelICHUEM

CIIOPOB,  COOJIIOJIeHHEM  TpeOOBaHUM  JEHCTBYIOIIETO  3aKOHOAATEIbCTBA U
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B3aMMOJICCTBHEM C MYOJIMYHBIMUA OpTraHAMU TOCYAAPCTBEHHOW W MYHUIUTIATHLHOU
BJIACTH.

B kadecTBe 0JIHOT0 U3 KJIFOYEBBIX CYOBEKTOB, Ubsl ICATEILHOCTh HAIIpaBJieHa Ha
oOecrieueHre MPaBOBOW MOJIACPKKHU MPEANPUHUMATEIHECTBA, BBICTYIIAIOT aJBOKATHI.
NMeHHO OHM 3alMIIal0T IpaBa M 3aKOHHBIE HMHTEPECHl JOBEPUTENECH, a TaKkKe
OKa3bIBAIOT WM KBaTU(UIIMPOBAHHYIO IOPHUIWYECKYIO TIOMOIh. B pa3nudHbIX
MPaBOBBIX CHUCTEMax OpraHW3alds TaKOW NEATeTLHOCTH 001amaeT COOCTBEHHBIMH
XapaKTepHBIMU OCOOCHHOCTSIMU. B 3TOM CBsi3u 0COOBI MHTEpEC MNPEe/ICTABISAET
CPaBHUTEJIbHBIM AHAJIU3 PErYJIUPOBAHUS aJBOKATCKOU JEATEIBHOCTU B Poccuiickoin
Oenepanun U1 OpaHIMKU, TOCKOJBKY KaXXIAO€ M3 JBYX TOCYIApCTB OTHOCUTCS K
KOHTHUHEHTAJbHON TMPaBOBOM CHCTEME, HO, B TO K€ BpeMs, 00JiajjaeT pazIuyHbIMU
MOIXO0/IaMH K OpraHU3allud COOTBETCTBYIOIICH Mpodeccu.

B Poccuiickonn ®enepani OCHOBHBIM HOPMATUBHBIM aKTOM, IMOCPEIACTBOM
KOTOPOr0 OCYLIECTBIISICTCS PETYJIUPOBAHUE AJBOKATCKOM NIESTEIbHOCTH, BBICTYIACT
®denepanbHbIi 3akoH 0T 31 Mast 2002 roga Ne 63-D3 «O06 aiBOKaTCKOM JIESITEILHOCTH
n ansokarype B Poccuiickoit @enepaun». B cratbe 1 gaHHOrO JOKYMEHTa MPSAMO
YKa3bIBaCTCs CIEYIOLIEE: «AZIBOKATCKOM JIEATEIILHOCTBIO SIBIISICTCS
KBaJgu(UITMpOBaHHAS HOpPUIUYECKas MOMOIIb, OKa3biBaeMas Ha MpodeccroHaTbHON
OCHOBE JIMIAMH, IOJYYUBIIMMH CTAaTyC aJBOKaTa B MOPSIAKE, YCTAHOBJIECHHOM
HacTtosAmuM DefepanbHbIM 3aKOHOM, (PH3UUECKUM M IOPUIWYSCKUM JIMIAM B IIEJIIX
3aIUThI UX MPaB, CBOOO U HHTEPECOB, a TAKXKE 00ECTICUCHUS IOCTYTa K TPaBOCYAUIO»
[3].

Baxxnennieii 0COOEHHOCTBIO OTECUECTBEHHOI'O 3aKOHOJATEJILCTBA SIBIACTCS
3aKperyieHue B TEKCTE BBIIICOOO3HAYEHHOTO HOPMATHBHO-TIPABOBOTO  aKTa
ITOJIOKEHHS O TOM, YTO aJBOKATCKasl JEATCIbHOCTh HE MOXKET 001a/1aTh IMpU3HAKaMU
npeanpuHuMaTenbcTBa. HecMoTps Ha 3TO aABOKAThl MPUHUMAIOT aKTUBHOE y4acTHE B
MPAaBOBOM COITPOBOXKIACHUN MPEANPUHUMATEIHLCKONU JAESITEIbHOCTH. B cOOTBETCTBUU
co cratbeit 2 DenepanbHOTo 3akoHa «O0 aIBOKATCKOM JESITEIIbHOCTH U aJIBOKAType B

Pocculickon @enepaiumy» aBoKaT HAACISAETCS TPABOM Ha:
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- Jayy KOHCYJIbTAI[Mi MO MPAaBOBBIM BOIPOCAM;

- COCTaBJICHUE 3asIBICHUM, Kaj100 U UHBIX IPABOBBIX JOKYMEHTOB;

- MpeACTaBJICHUE HHTEPECOB JOBEpUTENICH, B TOM YHCIE XO3SHUCTBYIOIIUX
CyOBEKTOB, B CylaX pa3au4YHbIX MHCTAHIUI U rOCYIapCTBEHHBIX OpraHax;

- HETIOCPEICTBEHHOE YYACTHE B PA3IMUHBIX IOPUIMYECKHUX TTPOLIETypaX.

[lepeuncnennbpie PyHKIMM HA MPAKTUKE MO3BOJISIIOT aJIBOKaTaM HaJJIexkKalluM
o0pa3oM 00ecneYnTh KOMIUIEKCHOE COMPOBOKICHUE AESITEIbHOCTH XO3IUCTBYIOIINX
CyOBEKTOB.

Bo ®paHuuu eqaTeNbHOCTh AJBOKATOB PETYIUPYETCS COBOKYHHOCTBIO
HOPMATHUBHO-TIPABOBBIX AKTOB, KJIIOUEBBIM M3 KOTOPBIX BhicTynaeT 3akoH Ne 71-1130
ot 31 gexabps 1971 rona o pehopMUpOBaHUM HEKOTOPHIX CYACOHBIX U FOPUIUUECCKUX
npodeccuii [10]. JlaHHBIN TOKYMEHT yCTaHABIMBAET MPABOBOM CTATyC (PAHITY3CKUX
aJIBOKATOB, a TAKXK€ OMPEJIETSET YCIOBUS €0 TOJyUYeHHs U IOPSAIO0K OCYIECTBICHUS
aJIBOKATCKOM IPAKTUKH.

@paHily3ckas aJBOKaTypa XapaKTEpHU3yeTcsl BBICOKOW HWHCTUTYLHOHAIBHOM
OpraHU30BAHHOCTHIO. Tak, aJBOKaThl COCTOST B AJBOKATCKUX OOBEAUHEHUSX,
UMEHYEMBIX «0appo», KOTOPhIE OCYIIECTBISIOT PETyIupOBaHUEe MPO(hecCHOHATBHOM
NEeSATEIbHOCTH HAa YPOBHE KOHKpETHOro peruoHa. Ilomumo 3toro, Qpaniryzckoe
3aKOHOJIaTEIbCTBO TAKXKE IPEAYyCMATPUBAET BO3MOXKHOCTb CO3JAHMS PAa3IUUYHBIX
OpraHM3alMOHHBIX (OpPM, B paMKaX KOTOPBIX OCYIIECTBISIETCS aJBOKaTCKas
NeSTEIBHOCTh, HAIPUMED, MapTHEPCTBA aBOKATOB. CTOUT OTMETUTH, YTO B paMKax
IOPUAMYECKOTO JIUIAa aJBOKAaT MOXKET OCYIIECTBISATh CBOIO MPOQPECCHOHATBHYIO
NEeSATEIBHOCTh TOJIBKO MPHU YCIOBUH, €CIIM €r0 OpraHU3allMOHHO-TIpaBoBasi opma He
MPEINOJIaraeT U3BJICYEHUS BBITOABI 111 YYaCTHUKOB [7, ¢. 357].

Mexnay komierusiMua anBokaToB BO dpaHUMM M aJBOKATCKUMU MajlaTaMU B
Poccum cymecTByeT pasziuMuue 10 TEPPUTOPUATIBLHOMY IPHUHIMIY: IEpBbIE
dbopMupyroTcsa 1o cyAeOHBIM OKpyram, BTOpblEe — MO CyObekTaMm (Qenepaiuu, HO B

1esoM ux GyHKuuu cxoxu [4, ¢. 179].
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Hcxonas u3 TekcTa cTaThi 6 BhIIIEOO03HAYEHHOTO HOPMATUBHO-TIPABOBOIO aKTa
MOYKHO 3aKJIFOYUTh, YTO BO PpaHIMKU aJIBOKATHI B pAMKaX IPABOBOT'O COMPOBOKIACHUS
MPEINPUHUMATENBCKOMN AEATEIIBHOCTH MOTYT OKa3bIBaTh CICIYIOIINE YCIYTH:

- KOHCYJIbTUPOBAHUE MO BOMPOCAM, HEMMOCPEACTBEHHO OTHOCSIIUMCS K 00JIaCTH
KOPIIOPATUBHOTO PaBa;

- COPOBOXKIAEHUE CAEIOK;

- y4aCTHE€ B pa3peUICHUU CIIOPOB, BO3HUKIIUX MEXKJIY KOMMEPUYECKUMH
OpTraHu3alUsIMU;

- IopuaudecKas MoAAepKKa Mpyu 0Opa30BaHUM U PETHUCTPAIMH FOPUTUICCKUX
JINIL.

CpaBHeHHE OTEUECTBEHHOrO0 W (paHIly3CKOTO TOAXOJ0B K OpraHu3aiuu
aJIBOKaTCKOM JIESITEIbHOCTH MO3BOJISIET BBISIBUTH HE TOJIBKO PA3JIMUMs, HO U CXOXKHUE
yepThl. B mepByro ouepesn, Kaxkaas U3 CUCTEM Mpearnoaraet moja coooi OCHOBY B
BUJIC TIPUHIMIIA MPOQECcCHOHANIBHONW He3aBucuMocTu. B Poccuiickoit denepanmu
JAHHBIA TpUHIUN OTpaxkeH B ctaThe 3 demepanbHoro 3akoHa «OO0 aaBOKaTCKOU
IEeSTEIbHOCTH U anBokatype B Poccuiickon denepanun», a B0 OpanHuuu — B cratse 7
3akoHa 0 peOpMHUPOBAHUN HEKOTOPHIX CYJACOHBIX M IOPUINMUECKUX MTPOQPECCHi.

Eme omHMM CXOACTBOM CieAyeT MpU3HABATh HAIMYKUE MPO(EeCCHOHATHHOTO
camoymnpasnenus. B Poccuiickoit ®eneparuu AaHHYIO (QYHKIHIO BBIMOTHSIOT
aZBOKaTCKue manaTtel cyObekToB Poccuiickoit ®denepanuu u deaepanbHas manara
aJBOKATOB, TOrjJa Kak Bo @DpaHIMU aHAJOTUYHbIE (YHKIMH BO3JIararoTcs Ha
perroHansHbIe 6appo [5, c. 45].

K umcny pasnuuuii cieayer OTHOCUTH TO, YTO BO (DpaHILy3CKOW CHUCTEME
aJIBOKaThl 00JIee aKTUBHO BOBJICYEHBI B chepy KOMMEPUECKOTO KOHCYJIbTUPOBAHUS U
KOPIIOPATUBHOT'O COTIPOBOKICHHUS IEATETLHOCTH X035 UCTBYIONMUX CYOBEKTOB. DTO BO
MHOT'OM OOYCJIOBJIEHO MCTOPUYECKHM Pa3BUTUEM COOTBETCTBYIOIIEH mpodeccuu, a
TaKX€ JOCTATOYHO TECHOM HWHTETpallMEd aJBOKATYpPbl B CHCTEMY KOMMEPUYECKOIO

npasa OpaHiumy.
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B cBorwo ouepenp, B Poccuiickoit @Penepanuu MpaBOBOE COMPOBOXKICHUE
OPEANPUHUMATENICKON  JIEITENBHOCTH MOYKET  OCYILUECTBISITBCA HE  TOJIBKO
aJBOKaTaMy, HO M WHBIMU CYOBEKTaMHU, YYaCTBYIOUIUMHU B FOPUIMYECKOM pBIHKE,
HampuMep KOPIOPATUBHBIMHU IOPUCTAMHU WA K€ CHEIUATbHBIMU IOPUIAYECKUMU
dbupmamu [8, c. 107].

B oreuecTBEHHON NPAKTHUKE NPABOBOE CONPOBOKICHHUE MPEAITPUHAMATENBCKON
JesITeIbHOCTH TMPeIoiaraeT noja cooo:

- pa3paboTKy U aHAJU3 MPEAIPUHUMATEIBCKUX I0TOBOPOB;

- COIPOBOXIEHUE CIETOK;

- IPEJCTABUTEIBCTBO B apOUTPAKHBIX U IPYTUX CYJaX;

- KOHCYJIbTHPOBAHHE MO BOIPOCAM HAJOrOBOr0, KOPHOPATUBHOTO W HHBIX
OTpaclieil pocCcUrcKoro mpana [6, c. 3].

[IpaBoBOE perynupoBaHuE JaHHBIX OTHOIIEHUIN OCYILIECTBISAETCA OCPEICTBOM
3aKPEIUICHHS CIIEHUATIBHBIX HOPM B TeKCTe [ paykjaHCKOro NpoLeccyalbHOro KoJieKca
Poccuiickoit @eneparuu [2], ApOuTpakHOro mporeccyalbHOro Kojaekca Poccuiickoi
deneparuu [1], a Takke B APYruX HOPMATUBHO-TIPABOBBIX aKTaX, HEIMOCPEACTBEHHO
perIaMEHTUPYIOIIUX MPEATPUHUMATENIBCKYIO JI€ATEIIbHOCTD.

Bo ®panuuu aHajsoruyHble (PYyHKIMU aJBOKATOB pEATU3YIOTCA B paMKax
PETYIMPOBAHKUS KOMMEPYECKUX TPABOOTHOIICHUM, MPEATNOJararoniux moj co0oit
ocHoBy B Buae Kommepueckoro kogekca ®@pannuu [9]. dpaniysckue aaBoKaTh
UTPAIOT BAXKHEWIYI0 pPOJb B COMNPOBOXKICHUU MACSITENBHOCTU XO3SHCTBYIOIIUX
CyOBeKkTOB. B 4acTHOCTH, OHM TPENOCTABISAIOT KOHCYJIBTAIlMM IO BOIPOCAM,
CBSA3aHHBIM C KOPIOPATUBHBIM MPABOM, PEOPraHU3alMi IOPUINYECKHUX JIUII, a TAKXKe
MEXIYHAPOIHOM TOPrOBOU AEATEIBHOCTH.

HecmoTpst Ha BBISIBICHHBIE pa3IndMsl B MOJIX0AaX K OpraHU3aluy aJBOKATCKON
NeSTENBbHOCTH,  MOXXHO  yKa3aTb  HECKOJIBKO  IMPEUMYIIECTB,  KOTOPBIMU
XapaKTepu3yeTcsi MOJIelb, pa3paboTaHHAs Ha YPOBHE 3aKOHOMaTeIbcTBa Poccuiickoit

denepanmu:
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- YETKOE pasrpaHUyCHHE MPEANPUHUMATENHCKOH U NpodecCHOHATBHON
aZIBOKAaTCKON JEATENBHOCTH, YTO IO3BOJISAET COXPAHUTH HE3AaBUCHUMOCTh POCCHUUCKUX
a/JIBOKAaTOB U NPEJOTBpAIIAeT BOSHUKHOBEHNE KOHPIMKTA UHTEPECOB;

- obecrieueHne APQPEKTUBHONM CUCTEMY CAMOYIIPABJIEHHS 4Yepe3 YupekKIeHHUe
aJBOKATCKUX I1aJaT;

- o0ecrieueHre eAMHO00pasns CTaHAapTOB OKa3aHUsI FOPUANYECKOM IOMOIIH Ha
BCEM TEPPUTOPUM TOCYNAPCTBA YEpE3 HOPMATHBHOE 3aKPEIUICHHE JTUYECKUX U
npo(eCCUOHANBHBIX CTaHAAPTOB OKa3aHWs KBAJU(PUIUPOBAHHOW HOPHUINYECKON
ITOMOLIH.

TakuM 00pa3oM, IPOU3BEACHHBIN CPAaBHUTENBHBIM aHaW3 aJBOKATCKOU
nesTesbHOCTH B Poccun n @paHuny 1EeMOHCTPUPYET, UTO KaXAasi U3 CUCTEM 00J1afaeT
Pa3sBUTBIM HOPMATHMBHBIM pETYJIMPOBAHUEM W WIPacT BAXHEUIIYIO pOJIb B
o0OecrieueHny MpaBOBOW MOAJIEPIKKH IEATEIbHOCTH X03SIMCTBYIOIUX CYObEKTOB. [lis
(dpaHIy3CKON MOJENTH aKTyajbHa aKTUBHOE Y4YacTHE aJIBOKATOB B JESATEIBHOCTH IO
KOMMEpPYECKOMY KOHCYJBTUPOBAHUIO U CONIPOBOXKACHUIO IPEAIPUHUMATENICTBA,
TOTJa KaK POCCUMCKAasl MOJEIb OTIMYACTCS YETKUM U JETAIBHBIM PErYJIMPOBAHUEM
IIPABOBOI0 CTaTyCa aJBOKaTa, Pa3BUTOM CHCTEMOM CaMOYNIpPaBJIEHUS W CTPOTOM
g depeHnnanyen aiBoKaTCKoW U NpeJIpUHUMATEIbCKON JEATEIbHOCTH.

Hcxomas u3 cka3aHHOTO CJIEIYeT, YTO OTEUECTBEHHBIN MOAX01 00J1adaeT LeIbIM
pSIOM  IIPEUMYIIECTB, KOTOPHIE CHOCOOCTBYIOT OOECIEUEHHIO HEe3aBUCUMOCTH
aZBOKaTOB U BBICOKOMY YPOBHIO IpPO(ECCHOHANBHBIX CTAHAAPTOB OKa3aHUs

rpaxxaHaM U I0PUINYECKUM JIMLaM KBaJIM(UIIUPOBAHHON IOPUIUIECKON TOMOIIIH.
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