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AHHOTAIIUA

B craTtpe paccmaTpuBaeTCs ydacTre aJBOKATA-3alUTHUKA B CIICJICTBEHHBIX JEHUCTBUSX,
TaKke 0c000€ BHHMaHUE YJIENAeTCS H3YyUYCHUI0 OCOOCHHOCTEM €ro ydacTtusi B
CJICICTBEHHOM JKCIIepUMeHTe. PaccMmarprBaeTcst HOpMaTUBHO mMpaBoBasi 06a3a, KoTopas
MOJATBEPKAAET YUYaCTHE aJBOKATa B CJIECACTBEHHOM SKCIIEpUMEHTE. Bbl/I€/ICHBI TJ1aBHBIC
aCIEeKThl MpPaB M BO3MOXKHOCTEH 3alllUTHHKA MPU €ro yY4acTUU B CIIEJACTBEHHOM
DKCIIEPUMEHTE.
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Abstract

The article examines the participation of a defense attorney in investigative actions, and
also pays special attention to studying the features of his participation in an investigative
experiment. The legal framework that confirms the participation of a lawyer in an
investigative experiment is considered. The main aspects of the rights and opportunities
of a defender during his participation in an investigative experiment are highlighted.
Keywords: lawyer, defender, investigative actions, investigative experiment, suspect,

accused.

HenocpencreseHHoe ydyacTue aJBOKaTa B CIEACTBEHHBIX JIEHWCTBUSAX BBICTYIIAET
OJIHUM W3 OCHOBHBIX CIOCOOOB JIOKa3bIBaHUS B JOCYyA€OHOM TIPOU3BOJCTBE. B
cooTBeTCTBMM C 1.5 4.l c¢T1.53 VYrosoBHO-TIpoIleCCYaIbHOTO Kojekca Poccuiickoit
denepanun  «3alIUTHUK HMEET IIPaBO y4acTBOBAaTh B JONPOCE MOAO3PEBAEMOTO,
OOBHHSIEMOTO, a TAK)XKE B MHBIX CJICJICTBEHHBIX JICUCTBUSIX, KOTOPHIC HEMTOCPEICTBEHHO
MPOBOJATCA C YY4acTHEM IOA03peBaeMoro, oOBUHsEMOro». Kpome TOro, 3aliMTHHUK
TaKXe UMEET MPABO YYaCTBOBATh B PA3JIMUHbBIX CJICICTBEHHBIX JEUCTBUSAX, €CIIM UMEETCS
X0JIaTalCTBO OT MOJI03PEBAEMOT0 U 0OBUHSIEMOTO [1].

B cootBercTtBUM cOo cTatheit 1 dDenepanpHoro 3akoHa «OO0 aaBOKAaTCKOM
NEeATENIbHOCTH U aiBOKaType B Poccuiickoit denepannn» «aJBOKATCKON AEATEIBHOCTHIO
ABJIETCS  KBAIM(DUIMPOBAHHAS ~ IOpUAMYECKass  IMOMOIb,  OKa3plBaeMas  Ha
npodecCHOHAILHON OCHOBE JIMIIAMH, TIOJYYHBIIUMH CTAaTyC aJBOKATa B IEJIAX 3aIUTHI
uX TpaB, CBOOOJ M MHTEPECOB, a TAKXKE OOCCIEUYCHHS IOCTYIa K MPaBOCyAHIO». Tak,
aJIBOKaT MOMOraeT 00ecneunTh 3allUTy MpaB U NPeJOTBPATUTh JABICHUE CO CTOPOHBI
CJIEICTBUS, €CIIA 3TO HEOOXOANMO. [2]
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[TonmHOMOYMS aBOKATa MO COOPY JI0KA3ATENBCTB OTPAXKEHBI B 4.3 ¢T.86 YT0JI0BHO-
nporeccyanbHoro komekca Poccuiickoit denepanuu. 3amUMTHUK BIpaBe coOUpaTh
JI0Ka3aTEIbCTBA MMyTEM:

1) nonydenust npeAMETOB, TOKYMEHTOB U UHBIX CBEJACHUN;

2) ompoca JuIl C UX COrJIacus;

3) uctpeOoBaHUSA CHPABOK, XapaKTEPUCTHK, HHBIX TOKYMEHTOB OT OPraHOB
rOCyJIapCTBEHHOM BJIACTH, OPraHOB MECTHOTO CaMOYIPABJICHUS, OOIIECTBEHHBIX
OOBEMHEHUN W OpraHu3alii, KOTOpble OO0sA3aHbl MPEJOCTABIATH 3alpalIiBaeMble
JIOKYMEHTBI UJTM UX KOMUH. [ 1]

CTtout OTMETUTH, YTO AJBOKAT MUMEET MPABO OIIEHUTH MOJYUYEHHBIEC PE3YJIbTaTh
CJICJICTBEHHBIN IEUCTBUHN Ha MPEIMET COOII0ICHUSI HOPM YTOJIOBHO - MPOIECCYaTbHOTO
kojgekca Poccuiickori @enepaunu, OCYIIECTBICHUIO 3aKOHHOCTH HPOLEAYp H
JIOCTOBEPHOCTH TIOJYYEHHBIX MaTepuajoB. BaXHO Takke yHNOMSHYTb O TOM, 4YTO
aZBOKATY IMPEIOCTABIIAETCS BO3MOKHOCTh O3HAKOMUTHCS ¥ ¢ APYTMMH MaTepuania Jena,
KOTOPbIE HAXOJUIIUCH Y CIIEICTBUA.

AJIBOKaT, MpU y4aCTUU B CIEACTBEHHBIX NEHUCTBUSAX PA3JIMYHOIO XapakTepa

pacrioyiaraet psiioM IpaB, KOTOPBIE MIPEICTaBICHBI HIDKE, Ha pucyHke 1. [2, €.33]

TpeboBaTb NPUMEHEHUA HAYYHO-TEXHUYECKMX CPEACTE C Lenbio dUKcaumm
X002 M UTOroe CNeqCTBEHHOIO AEIFICTBI/IH

) 3a4aBaTb BOMPOCHI AONpaWnBaemMblmMm

WM3/10¥KUTb B NPOTOKO/IE CNeACTBEHHOIO AeMCTBUA CBOM 3aMeYaHua, a
TaKe TpeboBaTb ero Ao0NOJAHEHWUA

X0[aTanCcTBOBaTh O 3aHECEHMM B NPOTOKO/ C/1ELCTBEHHOTO AeWCTBUA TEX
WK UHBIX CBEAEHWUIA

) NoAnNucaTh NPOTOKON CNEACTBEHHOMO AeWCTBUA

Puc. 1 —IlpaBa 3amuTHIKA BO BpEMS IIPOBEACHUS CIEACTBEHHBIX NEHCTBUI

AJIBOKAaT BCeTJa caM NPHHUMAET pEelIeHHE O HEOOXOAMMOCTH €ro ydJacTws B

Pa3JINYHBIX CJIICACTBCHHBIX I[CﬁCTBPIHX, OJHAaKO, €CJIM HMCECTCA XO,IIaTaI\/'ICTBO oT
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M0/I03PEBAEMOr0 WJIM OOBHHAEMOIO Ha €ro yyacTue, TO B TaKMX ClydasX Ha 3alllUTHUKA
BO3JIaraeTcsi 00s13aTENIbCTBO HA JIMYHOE MPHUCYTCTBUE MPH MPOBEACHUH CIIEICTBEHHBIX
JIEHCTBUM.

OTtmeTHM, YTO HECMOTpPsSl Ha TO, YTO 3AlMTHUK HE HMMEET MpaBa coOUpaTh
JIOKa3aTesIbCTBA MO KOHKPETHOMY JI€Nly, B LEJSX 3alIMThl CBOErO IMOA3alIUTHOIO, OH
MOKET OTCTauBaTh €ro Mpapa, T.€. MCIOJb30BaTh CHOCOOBI 3alllUThHI, HAICJICHHbIE Ha
CMSITYEHHE MEp MPECEUEHUsl WM OINpaBAaHMs MOJO03PEBAEMOro, WK OOBUHIEMOTO [5,
c.23].

[lepen ywactTuem B CHEACTBEHHBIX JCUCTBHUAX aJBOKAT OOBIYHO JIOJKEH
ONPENEIUTHCS O HEOOXOIUMOCTH YYacTUsl B HEM JIPYTHUX JIML: CIIEHUAIUCTA, SKCIEPTa,
nepeBouMKa U Jp. ITO HEOOXOAUMO [JIsi TOTO, YTOOBI 3alIMTHUK 3apaHee Moaall
COOTBETCTBYIOILIEE XOJATalCTBO JUIS YYacTHsl YKa3aHHBIX JIMI B CJEJACTBEHHBIX
JNEUCTBUSIX, & TAKXKE OINpEeAeNnil HeOOXOAUMBIA MepeyeHb BOIPOCOB, KOTOpbIE OyaeT
3aJ1aBaTh JaHHBIM Juiam [5, 398].

[Ipoananu3zupyem Oonee MOAPOOHO OCOOEHHOCTHM YyYacTUs aJBOKaTta B
CIEACTBEHHOM »JKcrepuMmeHTe. [IpaBo Ha ydacThe 3allUTHUKA B CIEICTBEHHOM
DKCIIEPUMEHTE pEryiupyercs m. 5 cT. 53 VYToJ0BHO-IIPOLIECCYaTbHOIO KOAEKCa
Poccuiickon @enepanmm.

[Ipu yyacTuu 3allUTHHUKA B CJIEJACTBEHHOM JKCIEPUMEHTE OH 00a/laeT psaoMm
npaB, KOTOPbIC MPEJICTaBICHBI Ha pucyHke 2 [4, C.27].

CormacHo 4.2 c¢r1.53 VYroJOBHO-TIPOLECCYAIBHOTO  KojAekca Poccuiickoit
denepanny «CleIOBAaTEIb MMEET IPABO OTKJIOHATH BOMNPOCHI aJBOKaTa BO BpeEMs
NPOBEJCHUS CJEICTBEHHOTO HKCIEPUMEHTa, OJHAKO OH 00s3aH 3a(pUKCUPOBATH B
MPOTOKOJIE BCE BOMPOCHI, KOTOPbIE ObLIM UM OTKJIOHEHB» [1].

ITo muenuto FO.B. Kopenesckoro u I'.B. [Tagsa yuactue agBokara B ClIeICTBEHHOM
HKCIIEPUMEHTE SIBJIIETCS HEYAcCThIM SBJICHMEM, TaK Kak HE HMeeT o0co0ou
HeoOxoaumoctu. HecMoTpsi Ha 3TO, B CyAeOHOW MpakTUKE OBIBAIOT Cilyyau, Korjaa
HEIOCPEJICTBEHHOE YYacTHE 3allUTHHUKA B CIEICTBEHHOM 3KCIEPUMEHTE JAIOT €My

BO3MOKXHOCTb ITPOBCPUTL AOCTOBCPHOCTHL IIOJYYCHHBIX PAHCC HOKaSaHI/II\/’I, a TaKXeE
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OLOCHUTHL BCC BCPCHUHU, KOTOPBLIC HAXOOATCA B pa3pa60TI<e Yy CICOCTBUA. Taxxke aZIBOKarT
HMCCT IIpaBO IIOJAThb XOHaTaﬁCTBO 00 00s3aTeILHOM MNpOBCACHUN CJICACTBCHHOI'O
9KCIICPUMCHTA, €CJIM IIOCUYHUTACT, YTO PE3YIbTAThl, KOTOPLIC 6y,IIYT IIOJIY4YCHbI B
pE3yJIbTaTC €ro MpPOBCACHUA MOI'YT IIOBJIMATH HAa YKPCINUICHUH ITO3UMIHUHU CO CTOPOHBLI

3aIlUTEL.

OKa3blBaTb KPUAUYHECKYH NMOMOLLDb CBOEMY NOoA3aLLMTHOMY

AaBaTb eMy B NPUCYTCTBMUKU CNeoBaTeNA, A03HABaTENA KPaTKME KOHCYIbTaluHU K

3a/laBaTb C paspelleHnAa chegosatena Bonpochkl gonpawMeaembim anLam

s

Aenatb NUCbMeHHble 3amedaHKA No nosoay NpPaBubHOCTU U NOIHOTDI 3anucen
B NpPOTOKONE AaHHOro cneacreeHHoOro ,LI,EI:"ICI'BHFI

Puc. 2 — IlpaBa 3a1UTHUKA IPU yYaCTHH B CIEICTBEHHOM 3KCIIEPUMEHTE

PaccMOTpuM Takke BapHUaHT, KOTJA CIIEJICTBEHHBIA 3KCIEPUMEHT MPOXOIUT B
yhnpouieHHo (opme. DTO 0O3HAYaeT, 4TO BCE CBOJUTCS TOJBKO K BOCIPOU3BENICHUE
KOHKPETHON OOCTaHOBKH MPOU3OMICAIIEIO MPECTYIJICHUs, 0€3 MpPOBEIECHUS OIBITOB.
[Tpu ynporieHHOM hopMe CleCTBEHHOTO SKCIIEPUMEHTA M10/103pEBaeMbl, 0OBUHIEMBIH B
OCHOBHOM JIEMOHCTPHUPYIOT cBoM AeicTBUd. K mpumepy, 370 MOXKeT ObITh B3aUMHOE
pPacnoJIOKEHUE YYACTHUKOB MPECTYIUIEHUS WIIM K€ CUJla U TPAEKTOpHUsA ynapa, u T.1. B
TaKUX Cllydasx I[epel 3allUTHUKOM CTOMT OCHOBHAs 3ajJada — KOHTPOJIUPOBATH
COOTBETCTBUE IPOBOAUMBIX JEUCTBUM TMOCTaBJIEHHBIM LEJISAM  CJIEACTBEHHOTO
JKcrepuMeHTa. IIpu BBISIBIEHMM COOTBETCTBYIOIIMX HAPYLIEHUH 3aIATHUK MOYKET
oAaTh XOJATalCTBO O TOM, YTO ITOJYYEHHBIE PE3YJIBTAThI CICICTBEHHO 3KCIIEPUMEHTA
SIBJISIFOTCSI HEZIOMYCTUMBIMU JIOKA3aTeNIbCTBAMH [2, C.74].

Kpome TOro, 3amiuTHUK CIEAUT U 3a TEM, HACKOJBKO MAaKCHMAJIBHO TOYHO
NPUOJIMKEHBI YCIOBUSL CJEACTBEHHOTO JKCIIEPUMEHTa K TEeM, KOTOpble ObUIM MpuU

nmpounsomecameM HpeCTYIIJICHUU. Ecnu yCJI0BUA 6YI[YT HC COOTBCTCTBOBATL, aJBOKAT
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TaK)kK€ MMEET MpPaBO PacCMOTPETh ATOT BONPOC HAa MpeaMeT MpHU3HAHUS pPe3yJibTara
CJICJICTBEHHOTO YKCIIEPUMEHTA HEJOIMyCTHMBIM J0Ka3aTelIbcTBOM [6, €.512].

PaccMoTpuM 0COOEHHOCTH y4yacTusl aiBOKaTa B CJIEICTBEHHOM DKCIIEPUMEHTE Ha
npumepe aena Ne 1-10/2020 o coBepiieHHOMY TPECTYIUICHUIO, TPEAYCMOTPEHHOMY TI.
«» 4. 2 ct. 111 YK P®. ®UO 00BuHSAETCA Yy yMBILUIEHHOM NPUYMHEHHH BpeEla
3nopoBblo rpaxkaanuHa M.C.A. ¢ npumenennem Hoxa. [1o JaHHOMY YroJIOBHOMY €y
MPOBOJMIINCH  JIBa  CJCACTBEHHBIX OJKCIepuMeHTa. [lepBbld  TpoOBOOWICS €
UCIIOJIb30BAHUEM CTATHUCTA, KOTOPBIM OBbLI MEHbINE MO pa3MepaM IOTEPHEBLIET0, BO
BTOPOM B KaueCTBE cTaTUcTa BeIcTynai JDkcnepT b.B.A. AqBokar BbISIBUII HApyLIEHUS, C
KOTOPBIMU TPOBOJWINCH CIICJICTBEHHBIE HKCIIEPUMEHTHI, a WMEHHO, POCT H BeC
MNOTEPIIEBIIETO HE W3MEPSUIUCh, YTO BIUSAET HA JOCTOBEPHOCTh IOJTYYEHHBIX
pE3yNbTaTOB, a TaKKE BO BTOPOM OSKCIIEPUMEHTE CTATUCTOM BBICTYMAJl KCIEPT, YTO
HapymaeT ¢T. 57 YIIK P®. Takum o6pazoM, MpOTOKOJ CIIEICTBEHHOTO IKCIIEPUMEHTA HE
MOKET OBbITh MpPU3HAH JAOMYCTUMBIM JI0Ka3aTEIbCTBOM H3-32 HAPYIICHUS YTrOJOBHO-
IPOLECCYaJIbHOTO 3aKOHOAATEIbCTRA.

WUrtak, Ha TmpUBEIEHHOM IMpUMEpPE I[I0Ka3aHO, KaK ydacThe aJBOKaTa B
CJIEZICTBEHHOM 3KCIIEPUMEHTE MOKET MOBJIMATH HA X0/ YTOJIOBHOTO jiena [3].

[IpoBenst aHamM3 OCHOBHBIX OCOOCHHOCTEW y4acTHs 3alllMTHUKA B CJICICTBEHHOM
AKCIIEPUMEHTE, OTIPE/ICITNM TJIaBHBIC aCTICKTHI:

- BaIUTHUK HWMEET MPaBO MNPUCYTCTBOBATH MpPH MPOBEJACHUU CJICICTBEHHOTO
AKCTIIEPUMEHTA, OH 00ECIIeUnBaET COOIOICHUE MTPAB M0I03PEBAEMOTO UIIK OOBUHSIEMOTO;

- 3alUTHUK KOHTPOJIUPYET, YTOOBI CJICACTBEHHBIM AIKCIIEPUMEHT MPOBOIMUICS
COTJIaCHO 3aKOHAM U HE YIIEMJISUT IpaBa Mo 3aluTHOTO;

- 3aITUTHUK BITPaBe 3a1aBaTh BOIPOCH YYaCTHUKAM DKCITICPUMEHTA IS yTOUHEHUS
00CTOSATEILCTB;

- 3aITUTHUK MOYKET TPUHUMATh y9acTHE B 0()OPMIICHUH MMPOTOKOJIA SKCTICPUMEHTA.

Takum oOpa3oM, MOXKHO CENIAaTh BBIBOJ, YTO yY4aCTHE aJIBOKATa B CJICICTBEHHOM

OKCIICPUMCHTC, KaK U B JI000M Apyrom cCJICACTBCHHOM I[eﬁCTBHH, 06YCJIaBJ'H/IBaeTC$[
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KOMIIJICKCOM pa3JIMYHbIX MCpOHpHHTHﬁ, KOTOPEIC, B CBOIO OUYCPCAb, HAIIPABJICHBI 3alIIUTY

IIpaB MoA3alruTHOTIO CO CTOPOHLI CIIPABCAJIMBOCTU U 3aKOHHOCTH.
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