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Abstract: The article analyzes various approaches to understanding
"dispositivity". Dispositivity is one of the fundamental principles of Russian law,
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CoBpeMeHHas IpaBoBast cucTteMa Poccuiickoi denepanuu
JIEMOKpaTU3UPOBaHHAs, &, CJIEIOBATEIILHO, IIIMPOKOE PACIIPOCTPAHEHHUE TTOTYUNIT
MPUHLUIT JTUCIIO3UTUBHOCTU. VcTOpus CTaHOBIEHUS JHUCHO3UTUBHOCTU B
POCCUHCKOM ITpaBe HEOJHO3HAUHA, TAK KaK TOCYyJapCTBO CKIOHHO K M3MEHEHUIO
CBOEH MO3UIIMKA OTHOCUTEIHHO HJIEU MPABOBOM CBOOOIBI U INYHOW MHUITUATHBBI
B 0071aCTH MpaBocyausi. B 3ToM CBA3M MOYKHO TOBOPUTH O TOM, YTO UCCIIETYEMbIii
HAMU MPUHIUI SBJISIETCA HEHTPOM CThIKA MHTEPECOB I'OCYIapCTBA U YEJIOBEKA.
Heo6xomMMo B COOTBETCTBHE C 3aKOHOM W HOPMaMU CIEAUTH 32 TE€M, YTOOBI

YacTHOE OBLIO BBIIIE HY6J'II/I‘{HOFO, TaK KaK MMCHHO 9TO BCACT K YCHIICHHIO
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JVCIIO3UTUBHOCTH M TOBBIMIAET JIMYHYK) OTBETCTBEHHOCTh U COLHUAJIBHYIO
aKTUBHOCTb Tpa)KJaH, JaBas Ooibllle BO3MOXKHOCTEH i  CBOOOIHOM
WHULIMATUBHOM JESATENBHOCTA, B TOM YHUCJE [0 OTCTAaMBAHUIO CBOUX IPAB H
cBobox [1, c. 34-36].

CnoBO «IpUHLMUID» B MEPEBOJIE C JJATUHCKOIO — «OCHOBA, IIEPBOHAYAJION.
Takum oOpa3oMm, TOpPUHIMI B MPaBOBOM HayKe paccMaTpuBaeTcs Kak
NEPBOOCHOBA, (PyHIAMEHTAJIbHBIE MJIEM U IMPABOBBIC IOJIOKEHUS, JECKAIIUE B
OCHOBE OTpaciM IpaBa U MO3BOJSIOIINE, BEPHO, TPAKTOBAThH HOPMBI IIPaBa.

B poccuiickom 3aKkOHOAATENICTBE MPUHLMI JAUCIHO3UTHUBHOCTA HE
oTpesieieH, €ro MpaBOMOHUMAaHUE cPOpPMYIMPOBaHO Teopuel mpasa. Tak, I.B.
MoneeBa, onpenensieT JUCIO3UTUBHOCTh KaK CBOOO Ty CTOPOH B Mpe/enax 3akoHa
pacropspKaTbCsi CBOUMU CYObEKTUBHBIMHE IIPABaMU M CPEJCTBAMU 3aIIUTHI [2].

JIMCIIO3UTUBHOCTh — 3TO Ba)KHasi KaTreropusi B IOPUIAMYECKON HaykKe,
KOTOpasi MIpAaeT KIYEBYKD pOJb B MOHUMAaHUM METOAOB IMPABOBOTO
peryliupoBaHusi.  JTOT  TE€PMHUH  MPOUCXOAUT  OT  IPWIAraTeIbHOIO
«JIUCTIO3UTHUBHBIN» H 0003HauaeT OMNpeACNEHHBIM TMOAX0A K IPaBOBBIM
OTHOIIICHUSIM, OCHOBAaHHBI Ha CBOOOJE BbIOOpa CYOBEKTOB IIpaBa.
JINCIO3UTUBHOCTh OTHOCUTCA K METOJAM IPaBOBOIO PETYIMPOBAHHUS, KOTOPHIE
MpeAnoJiaraloT HAJIMYKUE PaBHBIX CYOBEKTOB, 00IaarolUX CBOOOION BBHIOOpA B
CBOMX JCUCTBUAX W penieHusiX. OCHOBHBIE XAPAKTEPUCTUKH JUCIO3UTHBHOIO
METOJ]a TPABOBOIO PETYIUPOBAHUS, COIIACHO MCCIEAOBAHMSIM TaKHUX aBTOPOB,
kak FO.A. Tuxomupos, B./l. [lepeBanos, 1.H. Censikuna, H.1. Mary3os u B.H.
T'oiimaH, BKJIIOUAIOT:

1. PaBeHCTBO CyOBEKTOB ITpaBa: B IUCIIO3UTUBHBIX OTHOILICHUSX CYOBEKThI
HE HaxXOJATCAd B HMEpPApXHHM «BJIACTH - MOJYMHEHHUS», YTO MO3BOJIIET WM
JIeIICTBOBATh HA PAaBHBIX Hauajgax. TO MOXKET ObITh KaK (PU3UUECKOE JIULIO, TaK U

IOPUANYCCKOC JINIO UK JaKE IrOCydAapCTBO.
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2. Hanuuue anbTepHATHBBI: JUCIO3UTHBHOCTH MPEAINONAraeT, 4YTo 3aKOH
IPEOCTaBISIECT CyObEeKTaM IpaBa HECKOJIBKO BAPHAHTOB IMOBEACHUS. ITO MOXKET
OBITh OTPAXKECHO B MPABOBBIX HOPMaX, IJI€ MPEIyCMOTPEHBI PA3JIMYHBIC CIIOCOOBI
JOCTHXKEHUS OJTHOW U TOM e LEIIH.

3. CBobOoma BbIOOpa: BBHIOOp BapHWaHTAa TMOBEICHHS 3aBHCHT OT BOJH
CyObeKkTa TmpaBa. OJTO O3HAYaeT, 4YTO KaXJblii CYOBEKT HUMEET IPaBo
CaMOCTOSITEJIGHO pelIaTh, KaKOW ITyTh CJIEJIOBaTh, OCHOBBIBASCh Ha CBOUX
UHTEpecax U 00CTOSATEIIbCTBRAX.

OTH  TpU  COCTABISIONIME  (OPMHPYIOT  OCHOBHYIO  CTPYKTYPY
JUCTIO3UTHBHOCTH W ITO3BOJISIOT TIOHATH, KaK OHA ()YHKITMOHHUPYET B TPABOBOM
cucteMe. «JIMCIO3UTUBHOCTBY MPEAIOIAraeT, 4YTo CyOBEKT MpaBa He HAXOIUTCS
B OTHOINICHUSAX «BJIACTH - TOJYMHCHHUS» C UHBIM CyOBEKTOM (CyObekTamu). B
KadecTBe CyOBEeKTa IMpaBa MOXKET BBICTYIIATh HE TOJIBKO (PU3UIECKOE JIUIO, HO U
colManibHOE 00pa3oBaHue (FOPUAUYCCKOE JIUIO U JIaXKe rOCyIapCTBO).

Bonbrrass poccuiickas SHIUKIONEAWS JaeT CIEAYIOIIee OIpeae/IiCHUE:
«Jlucro3uTUBHOCTH (0T sat. diSPON0 — pacmojiaraThk, yCTpauBaTh), MIPUHIIHII
POCCHUICKOTO MpaBa, KOTOPBIA MPEJOCTABISIET 3aMHTEPECOBAHHBIM JIUIAM
npaBo BBIOOpA OMpeneNnEéHHOr0 BapHaHTa IOBEACHUS, HAMPABICHHOTO Ha
BO3HMKHOBCHUE, JBWKCHHE M IMPEKpallcHUE OOIIECTBEHHBIX OTHOIICHUM.»
[3]. H.K. KpacnocnobonmeBa B cBoux paborax paccMaTpuBaer
JUCIIO3UTUBHOCTH KaK a0OCTPAKTHOE MOHSATHE, SBJISIIONIEECS MHOTOYPOBHEBOM
KaTeropue u OTHOCSINEECs, C OJIHOW CTOPOHBI, K MPABOBOUM HICOJOTHH, TO
€CTh TMPEICTABISIET CO0OW COBOKYMHOCTh OCHOBOIIOJATAIONMUX UICH
peryJIupoBaHus, a ¢ IPyrou, - K HHCTPYMEHTAPHIO IIPABOBOTO PEryIUpPOBAHUS
[4]. CnenoBarenbHO, MOXHO TOBOPUTH O TOM, UTO HAyKOW J CHX IOp HE
chOopMyIUpPOBAHO EIMHOTO TMOAXOMa K IOHHMMAHUIO JUCIIO3UTUBHOCTH,
pas3JIMYHbIC YYEHbIE BKJAJBIBAIOT Pa3HOOOpAa3HbIe MPU3HAKK B OCHOBY

IIOHMMAaHMS JAHHOU IOPUANYECKON KaTErOPHUH.
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JUisi TUCTIO3BUTUBHOCTU XapaKTEpPHO, YTO aJbTEPHATHUBHBIE BapHAHTHI
IPAaBOMEPHOTO TOBEAEHUS OTPaXXEHbl B TO3UTHBHOM TMpaBe, I/I€ 3aKOH
npeaycMaTpuBaeT Kak MHUHUMYM JiBa BapHaHTa BO3MOXKHOTO TMOBEJECHUSI.
Hanuuue anprepHaTHBHBIX BapUAaHTOB MOBEIEHUS MPEIOIAraeT BOZMOXHOCTh
BbIOOpa, a BBIOOp - OTKa3 OT OJHOTO W MPEANOYTEHHE APYroro BapuaHTa
NOBEJEHUYECKOro akta. [Ipu 3ToM 0TKa3 OT onpeeIeHHOro BapraHTa MOBEICHUS
HE JIOJDKEH UMETh Ui CyOBbeKTa MpaBa OTPUIATENIbHBIX IPABOBBIX MMOCIEICTBUI
(4TO SABJIETCSI CBOETO POJia TapaHTUEH BO3MOXKHOCTU BBIOOpA CyOBEKTOM IpaBa
IPETYyCMOTPEHHBIX 3aKOHOM BapUaHTOB MoBeneHus). Hapsmy ¢ 3Tum, BbIOOD
BapHaHTa TMOBEICHUS 3aBUCUT OT BOJU CyOBEKTa IpaBa, HAIMpPABICHHON Ha
pean3alMio CBOEro YaCTHOI'O 3aKOHHOTO HHTepeca [5].

JIMCTIO3UTUBHOCTH POCCUICKOTO MPaBa pacCMaTpUBAETCSA YUEHBIMH B IBYX
OCHOBHBIX MOJXOJaXx:

1. KonnenTyanbHbI — JUCIO3UTUBHOCTh PACCMATPUBAETCS KaK HEKast
ujes rnpasa, oo1iee Hayayo, MPUHIKII.

2. NHCTpyMEHTAIBHBIN — B pamMkax 3Toro noaxona FO.A. TuxoMmupos,
B.J. IlepeBano, M.H. Censxnna, HU. Mary30oB u apyrue paccMaTpuBarOT
JUCTIO3UTUBHOCTh KaK CBOMCTBO METOAA IPaBOBOTO peryinupoBaHus. Jlis
JUCTIO3UTUBHOTO METO[a TPABOBOTO PETYITHPOBAHHS XapaKTEPHO, BO-TIEPBBIX, TO,
YTO BO3HUKHOBEHHE, IMPEKpallleHue WM W3MEHEHHWE OTHOIICHHH MEXIy
CyObeKTaMH IMpaBa OOYCJIOBJICHO BOJICM YACTHBIX JIUI[ U OpTraHU3allui B IEISIX
Haubosee TMOJHOTO YIOBIETBOPEHUS COOCTBEHHBIX HMHTEPECOB; BO-BTOPBIX,
CYOBEKTHI IpaBa PaBHbI U HE3aBUCUMBI JIPYyT OT JIpyra; B-TPEThUX, pean3alius
1paB U UCHOJHEHUE 00sI3aHHOCTEH CyOBEeKTaMM IIpaBa MOXKET 00eCreurBaThCs
0e3 oOpalleHHs K BIIaCTHOMY CYOBEKTY.

Takum 00pazoM, MOXHO CGHOPMYIUPOBATH CIEAYIONIEE OIMpeneieHne
MOHSTHUS JUCTIO3UTUBHOCTh: OUCHO3ZUMUGHOCHb — OSTO TapaHTUPOBAaHHAsS

TroCyaapCTBOM, 3dKOHOJAATCIIbHO 3aKpPCIJICHHAsI BO3MOXHOCTb HC3dBHUCUMBIX
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CyOBEKTOB BBIOMpaTh HAH0OO0JIEE TTOIXOASIINN U YIOBICTBOPSIOIINI UX 3aKOHHBIC
WHTEpECHhl, Ccmocod TmpaBoMepHOTO TmOBeneHUsA. OTCYTCTBHE  JTOJDKHOTO
3aKOHOJIaTEIFHOTO 3aKPETUICHUS TTPUHITUIIA TUCITO3UTUBHOCTH BJICUET MPOOICMBI
B TOHMMaHWW W YSICHEHWU €ro CMBICNIA, a KakK CIEICTBUE TPYIHOCTH B
peanu3anuu. Bce OCHOBHBIE TPUHIMIBI POCCHICKOTO TIpaBa, KaK TMPABHUIO,
cofiep)Karcs B HOPMATUBHBIX JIOKYMEHTaX, OAHAKO, MCCICAYEMBIN MPUHIIUIT HE
HaIleJI CBOEr0 HOPMATHBHOTO 3aKPEIUICHMS, YTO YKa3bIBaCT HA HaJUYHE
npaBoBoro ImpoOena B JICHCTBYIOHmEM 3akoHojaTenbcTBe. H.A. YeuwmHa
YTBEPIKJIACT, UTO KJTFOUCBBIM HEAOCTATKOM SIBIIICTCS HEIIOHWUMAHHE TTPUHITUIIOB,
WX HEKOPPEKTHOE TOJTKOBAHHE — BAXKHO, YTOOBI TIOHSITHE TUCITO3UTUBHOCTH OBLIO
YETKUM, ¢ SCHOW (opmynmpoBkoii. Taxke mpaBoBen yTBEpiKIajda, YTO CCIH
MIPABOBOM MPUHIIMIT HE TIOAKPEIJICH 3aKOHOM, TO OH TIEPECTAET OBITh MPABOBHIM.
[ToaToMy TpaBOBOW TPHUHIIMII HE MOXET HWMETh CHIy 0€3 MpsIMOTo
3aKOHOJATEIBLHOIO 3aKperuieHus [6, ¢. 50-58, 66-67].
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