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JIneH3MOHHBIE JOTOBOPHBI aKTUBHO HUCIOJIB3YIOTCS B PEAIPUHUMATEIIbCKON
nesiteabHoCcTH. COrslacHO OOLIENPHUHATOMY MOJIOXKEHHIO, MpeapUHUMATENbCKas
JEATEIbHOCTh TMPEJCTaBIsET COOO0N BHUJ YEIOBEYECKON MESITEIBHOCTH, KOTOpas
HaIpaBJeHa Ha MojyuyeHue npuobuid. B cBOIO odepens, mojgyyeHrue nmpuobLd 3a
CYET 3aKIIOUYECHHUS JIMLIEH3WOHHOIO JIOTOBOpa SBIIETCA OOHUM M3 CaMbIX
pacIpoCTpaHEHHbBIX croco0oB OCYILIECTBIICHUSA IIPEANPUHUMATEIBCKOU
nearenbHoCcTH. CrpaBeIMBO OTMEYAaeT B cBoeM TpyAe B.A. benos, aHanu3upys
IIPAaBOBYIO MPUPOAY JIMIEH3MOHHOTO JIOTOBOPA, YTO NPEACTABICHHBIA BH/]I
JIOTOBOPOB SBJISIETCSI TMHOKUM U MO3BOJISIET €r0 yYaCTHUKAM UCIOJIb30BaTh MPEIMET
peryaupoBaHusl TOJILKO B 3asBICHHOM o00béMe. WHbIMM cioBamH, MpaBa
YYaCTHUKOB  3alMIIEHBl KakK CTPYKTypOM JOr0OBOpa, IPEANOJIATAOLIETO

BBITNIOJTHCHMSI KOHKPETHBIX ACHCTBHI, TaK U CHCHHAIbHBIME TpeOoBanusmu [1, C.
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435]. ABTOp TaKkKe YKa3bIBae€T W Ha BH[BI JIMIIEH3MOHHBIX JIOTOBOPOB, KOTOPHIC
Yyamie BCEro  HCHOJIB3YIOTCS B MOPEANPUHUMATEIBCKOM  JAESTEIbHOCTH:
JIMLEH3UOHHBIN JIOTOBOP C OTPAaHMYEHHOW OTBETCTBEHHOCTHIO W JIMIIEH3UOHHBIN
JIOTOBOP C HEOTPAaHMYEHHOM OTBETCTBEHHOCTHIO. MBI MMEEeM NpaBO YTBEPKIATh,
YTO IPaBOBasl MPUPOJA NPEANPUHUMATEIBCKON NEATEIBHOCTH B IOJIHOM Mepe
COOTBETCTBYET NPU3HAKAM, OIPEACICHHBIX OCYLIECTBICHUE JECATEIbHOCTH,
BKJIIOYAsl peajiv3alliid JIMIEH3UpOBaHUS. Tak WIM HHA4Ye MPaBOBOM CTaTycC
CyObEKTOB MpPEANPUHUMATEIBCKON ACSITENBHOCTH B OOJIACTU JIMIICH3UPOBAHUS HE
OTPAaHUYMUBAETCA TOJIBKO CBOMCTBAMH HOPMATUBHOIO pPEryIUPOBaHUs, YTO U
BBI3BIBAET CJIOKHOCTH B €ro aHanmu3e. MI3BecTHO, 4To cTaTtyc CyObeKTa OnpeensieTcs
B 3aBHCHUMOCTH OT yCJIOBUH M TpeOOBaHUH, ONpECICHHBIX B 3aKOHE, HO B HaIlleM
ClTy4ae TaHHbIe CyOBEKThI PErYIUPYIOTCS TAK)KE U SKOHOMUYECKUMH YCIOBHUSIMU.
JIMeH3nOHHBIN JOTOBOP MPUHATO OTHOCHUTH K JOTOBOPAM aBTOPCKOTO MPABa.
Kak ormeuaet E.A. Tlo3aHs1KOBa JTUIIEH3MOHHBIN JOTOBOP B paMKax JAEHCTBYIOLIETO
POCCHUICKOTO 3aKOHOJIATEIhCTBA MPEACTABISIET COOOM CIENMATbHBINA JOTOBOD, B
KOTOPOM TpsIMO HE YKa3aHO HCKJIIOUUTEIBbHOE TMpPaBO Ha  pe3yibTar
UHTEJUIEKTYaIbHON JESTEIbHOCTH, KOTOPOE IepelacTcss B IMOJHOM oObeme [2,
C.94]. Takoe CBOMCTBO JIMIICH3MOHHOTO JOTOBOPA, [0 MHEHHUIO aBTOpA, CIIOCOOHO
pa3rpaHUYUTh JOTOBOP, 3aKJIFOUaeMOrO0 B OTHOIICHUHW IIpaBa MCIOJIb30BaHUS
pe3yabTaTa MHTEUICKTYaIbHOU eI TEThHOCTH CI0XKHOTO 00hekTa. B cBOIO ouepensp,
cornacHo nojoxkeHusim [ 'paknanckoro koaekca Poccuiickoit denepanuun (nanee ['K
P®) 3akoHOmaTe b 1aeT onpeeacHue JuieH3noHHOMY goroBopy [3]. CormacHo cT.
1240 T'K P® iMII€H3MOHHBIA JIOTOBOP — 3TO JOTOBOP, COMIACHO KOTOPOMY OJIHA
CTOpOHa sBIsieTcsl oONajaTeieM MCKIIUUTENBHOTO TMpaBa Ha  pe3yibrar
WHTEJJIEKTYaIbHOM JIESITENbHOCTU WIM CPEACTBO UHAUBUAYAIU3ALNH (JTULEH3UAD)
IPEIOCTaBIsAeT MCIOJb30BAHUE pe3yJibTaTa HHTEJUIEKTYyalbHOM JESITeIbHOCTU

JIpYroil CTOpoHe (JIMLIEH3UATY).
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OTnenbHO CTOMT OOpaTUTh BHUMAHUE W HA TO OOCTOSITENIBCTBO, YTO
3aKJTFOUYCHHE JIMIIEH3MOHHOTO JIOTOBOpA HE BJIEYET 3a COOOW HEMOCPEICTBEHHBIN
nepexo/i UCKIIOUUTENILHOTO MpaBa K julleH3uaTy. HbpIMH cioBaMu, oOnaaareib
IpaBa 0CTaeTCs MPEKHUM U BCTYIIAET B 0053aTEIHHBIC OTHOIIICHUE C IPYTUM JIMIIOM
B OTIPEJICTICHHBIX MpejiesaxX Mo UCTOb30BaHUI0 00bEKTa CBoero npasa. Kpome Toro,
cormacHo monokeHusiM CT. 1235 T'K P® 3akoHomarenem omnpenesieHbl CpPOKH
3aKJTFOUCHHUS] JTUIIEH3MOHHOTO JI0TOBOPA, KOTOPBIMA MO OOIIUM TpaBUIaM HE MOXKET
MPEBBIIATh CPOK JICUCTBUSA HCKIIOUMUTEIBHOIO MpaBa IMOJIb30BAHUS PE3YIbTaTOM
WHTEJUICKTYaIbHOW COOCTBEHHOCTU. TakuM 0Opa3oM MbI UMEEM IMPaBO BBIACIUTH
YCJIOBHSI 3aKJIFOUEHUSI IOTOBOPA JTUIEH3MOHHOTO COTJIAIICHHUS.

TpeOGoBaHus 3aKIHOYEHUST JOTOBOPA O JUIIEH3UMOHHOM COTJIAIICHUU MOXKHO
pa3feNnuTh Ha JBE TPYIIBI: CYIIECTBEHHBIE M crenuaibHbie. K cylecTBeHHBIM
YCJIOBHUSIM 3aKJIIOYEHHUSI JOTOBOpa JIMIEH3UHU CJeAyeT OTHOCHUTh OO0s3aTeIbHBIC
YCIJIOBHUSI, KOTOPbIE HEOOXOIUMBI JIJIsl peau3aiuy JEeHCTBUS JOTOBOpA: MpeaMeTra
JIOTOBOpa, CIIOCOO HMCIIOIB30BaHMSA M pa3Mep BO3HarpaxkiaeHus. K crernuaabHBIM
YCJIOBUSIM, KOTOPBIE 3aBUCSIT OT (PAKTUUECKUX OOCTOSATENIBCTB, CIEAYET OTHOCHUTD:
CPOK, TEpPPHUTOPHIO, AHTUKOHKYPEHTHBIE OTOBOPKH, a TaKXe 3aBepeHUE U
CHeIMaIbHbIC TAPAHTHH.

B cBoro ouepenp cyneOHas NpakTUKa, B OCOOCHHOCTH CBSI3aHHAsl C
WHTEJUICKTYaIbHBIMH TIPaBaMU, BhIpa0OTalia PsAJl YCIOBUH, KOTOPHIC YUUTHIBAIOTCS
IIPU pa3pelieHuy CIOPOB: BOZHHUKHOBEHHE 0053aTelIbCTBEHHBIX OTHOIICHHA, BHE
3aBUCHMOCTH OT TOCPETHCTpAIMM; TIO3WIHS CTOPOHBI, KOTOpas HE IIpoIilia
00s13aTeNIbHYI0 TOCYIApPCTBEHHYIO PErUCTpalldio, HE MMEET IpaBa CChUIAThCS Ha
HCKJTIOUUTEIHLHOCTD; CTOPOHA, KOTOpasi He MPUHSJIa OT IPYTOM CTOPOHBI IMOJTHOE UITH
YaCTUYHOE WCIOJHEHUE IO JIOTOBOPY, HE WMEET MpaBO TpeOoBaTh MpPHU3HAHUE
JIOTOBOPA JIMIIEH3UPOBAHUS HE3aKJIFOUCHHBIM.

WHble aBTOpHI yKa3bIBAIOT, YTO B TEOPHH TPAXKTAHCKOTO TpaBa CJIEHyeT

BBIACIIATD 00s13aTeIbHBIC U JOOIIOJIHUTCIIbHBIC YCJIOBH, KOTOPBIC OIPCACIIAIOTCA
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3aKOHOM MJIM OOCTOSITENIbCTBaMHU 3akjtoueHus jaoroBopa. K o0s3arenbHbIM
YCIOBUSIM CIIEAYET OTHOCHUTH MPEAMET JOTOBOpa MPUHATO OTHOCUTH MPEAMET
JIOTOBOPA, KOTOPBIA OTpa)kaeTcsl B IOTOBOPE MOCPEICTBOM yKa3aHUsS HA Pe3ysbTar
MHTEJJICKTYaIbHOU JESITEIbHOCTH WIM yKa3aHWE Ha HEMOCPEACTBEHHOE CPEICTBO
UHAMBUIyAJIN3allMM, IIPAaBO KOTOPBIX HALEJIEHO Ha HCIOJIb30BAHME B paMKax
3aKiito4yaemMoro Joropopa. K o0s3aTeNbHBIM yCIOBHSIM OTHOCUTBCS M CHOCOOBI
UCIIOJIb30BaHMUS pe3yJbTara HHTEIUICKTYalbHONW MAESITENbHOCTH WM CpEACTBa
UHAMBUAyaIn3aluuyd. K TONOMHUTENbHBIM YCIOBHSM Psii UCCIIEAOBATENEN, TaKUX
kak A.f. PeokkoBa, A.Il. AHUCHMOB M Jpyrue aBTOPbI OTHOCST MPENOCTABICHUE
JMLIEH3UATy JTONOJHUTEIBLHOTO MPaBa, CBI3aHHOTO C UCIIOJIb30BAHUEM PE3YIIBTAaTOB
WHTEIJICKTYaTbHON JESTEIIBHOCTH, a TaKKe MPaBO MPEAOCTABICHUS JIUIICH3UATY
HpaBa UCIIOJIB30BAHUS PE3ylibTaTa MHTEIUICKTYaIbHOM coocTBeHHoCTH [4, C. 78].

B npouecce npenocraBineHus JIMLEH3UATY [IpaBa UCIOIb30BAHUS pE3yabTarTa
UHTEIJICKTYalbHOW ~ COOCTBEHHOCTM WM  CPEACTB  HWHAMBHAyaJIH3AlUU
OCYIIECTBIISIETCS I€ATEIbHOCTh CTOPOH JOTOBOpA, HANpaBiICHHAs Ha COXPAaHEHHE
BBIJIa41 JINI[EH3UN UHBIM JTHIIaM. B 4acTHOCTH, Takoe yCIIOBHE PacpOCTPaHEHO IPH
3aKJIIOYEHUH JOTOBOPOB M HEUCKIIOUUTENIbHOM JuIleH3uu. B cBoro ouepens,
IpeA0CTaBICHNUE IULIEH3UATY IpaBa UCIIOJIb30BaHMS pe3y/ibTaTa MHTEIJICKTYalbHOM
COOCTBEHHOCTH TPEUMYIIIECTBEHHOH SIBIISETCS OTHUM U3 KIFOUEBBIX YCIOBUHN MpPH
3aKJIFOYEHUH JJOTOBOPA 00 UCKITIOUUTENbHOM JInLeH3ud. [103ToMy HCKITIoUnTeNbHAS
JIMLIEH3US MIPEIOCTABIISET MPABO MCIIOIB30BATh IPOU3BEACHUE JIUIIEH3UATOM, HO 0€3
OTpaHUYEHUS BBIJAUH JIMLEH3UU UHBIM [IPaBOOOIaAaATENSIM.

OTtnenpHO ciieyeT 0OpaTUTh BHUMaHUE Ha TO OOCTOSITENILCTBO, YTO PA3BUTHE
3aKOHOJIATEILCTBA, PEIIAMEHTHPYIOIIETO CTaTyC CyObEKTOB MPEAIPUHIMATEILCTBA
B 00JacTu JUIIEH3UPOBAaHUS, NPHUBEIO K 3aKPEIUICHUIO YETKUX KpPUTEpUEB
OTHECEHHUs OpPTaHM3AlMA ¥ WHAWBUAYAIbHBIX MpPEANpPUHUMATECH OmpenaeneHHoMl
kareropuu. Hopmbl, perameHTHpyOIIHE  JEATEeIbHOCTb, CBSI3aHHYIO C

JUIEH3UpOBaHUEM Ha (enepanibHOM, TaK HW Ha PETHOHAIBHOM YPOBHSX,
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CBUJICTEILCTBYIOT O TOJIOKUTEIBHOW TEHICHIIMM POCTa MpearpuHUMAaTenen
UCITIOJIb3YIOIIMX JaHHbIA BuA norosopoB. K mpumepy, denepanbbiii 3akoH «O
Pa3BUTUU MaJiOTO U CPEIHETO MpEANPUHUMATENLCTBA B Poccuiickoii denepanumn»
or 24.07.2007 Ne 209-®3 pasrpaHuuuBaeT CyOBEKTbl MaJIOTO U CPEIHETO
peanpuHUMATENbCTBA, a TaKXKe yCTaHaBJIMBAET oOsi3aTeNbHbIC
TpeOOBaHUsI, KOTOpbIC OO0S3aH HCIOJHATH TOT WJIM HHON CyOBEeKT B 00JIacTH
nmunen3upoBanus [5]. Kpome toro, mpaBoBoii craryca cyObeKTa Majoro U CpeaHero
IpEeNNPUHUMATENBCTBA CBSI3aH C BUJOM OKa3blBAEMOW MpPeANpPUHUMATEIbCKON
nesTeNIbHOCTH. JlaHHOE OOCTOSATENBbCTBO MOATBEPIKAAETCS MOJOKEHUEM 3aKOHA B
YacTH MPEJOCTABICHUSI KOHKPETHOTO BHJIa MOJIJIEPKKU B LEJSIX PA3BUTHS MajoOro
WIM CpEeNHero mnpeanpuHumarenbcTBa. l[logaep:kka Maiaoro #W  CpemHero
OpEeINPUHUMATENICTBA  OCYLIECTBISIETCSS M B 3aBUCHUMOCTH OT 00jacTu
OCYIIECTBIICHUS MPEANPUHUMATEIBCKON NEATETbHOCTH, BKIIOYAs JESITEIbHOCTD,
CBSI3aHHYIO C JINLIEH3UPOBAHUEM.

Takum o00pa3oM, JHIEH3UPOBAHHE SIBIACTCA OJHUM U3 BaKHEHIINX
WHCTPYMEHTOM  Pa3BUTHUA TPEANPUHUMATEIBCKONH  EATeIbHOCTH, KOTOPBIA
MO3BOJISIET O0ECMEYnTh MHTEPECHl CTOPOH B pa3HbIX obcrositenbcTBax. [Ipomecc
NOJIyYeHHs]  JIMIIEH3WHM,  3aKJIIOYEHUS  JIMIEH3MOHHOTO  JOToBopa U
HEMOCPEICTBEHHOTO  COOJIOACHUS  JIMIIEH3UOHHBIX  TpeOOBaHWM  sBIsiETCA
HEOTHEMJIEMON  YacThbl0  MPEANPUHUMATETBCKOW  JAEATEIbHOCTH,  KOTOPOE
CIIOCOOCTBYET Pa3BUTHUIO TMPEANPUHUMATEIHCTBA W TIOBBIIICHUIO  YPOBHSA
KOHKYPEHTOCIIOCOOHOCTH B LEJIOM, M TO3BOJSET MUHUMHU3UPOBATh IOPUANYECKHE
TIOCIICAICTBHSI, CBSI3aHHBICE C HApYIICHHEM 3aKOHOJATEeNbCTBA B KOHKPETHBIX

CiIyJasx.
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