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AHHOTALIMA

CraThsl TIOCBSIIIEHA MCCIENOBAHMSAM aJIBOKATCKOM TaWHBI M OTBETCTBEHHOCTHU
aJBOKATOB 3a HECOOOIIEHWE O NPECTYIUICHUH B KOHTEKCTE POCCHUUCKOr0 U
3apyOeXKHOTO OmbITa. AJBOKAaTCKas TallHAa MPU3HAETCS OCHOBOIIOJIATaoIUM
AJIEMEHTOM  JOBEPUTENIBHBIX OTHOLICHHM MEXJIYy aJBOKaTOM H  KIIMEHTOM,
00eCTeunBaroOIUM OTKPBITBIA JUAJIOr W MPaBOBYH 3amuTy. OJHAKO C Yy4eToM
aKTyaJbHBIX BBI3OBOB 0€30MacHOCTH, 0CO00€ BHUMAHHUE YJIEISAETCS HEOOXOIUMOCTH
BO3MOXHBIX HMCKJIIOYEHHM W3 JAHHOM TaWHbI, KOTJa pe€Yb HJAET O TOTOBSIIEMCS
TSDKKOM HWJIM 0CO00 TSKKOM TIPECTYIUICHHH. AHAJIU3 MEXIYHAPOJAHOU MMPaKTHKU
MOKa3bIBAET, YTO B PA3IMYHBIX FOPUCAUKIUAX ACHUCTBYIOT Pa3HbIE MOJIXOAbI K 3TOU
mpoOseMe, 4TO BBI3BIBAET TUCKYCCHUU O TPABOBBIX U ITUYECKUX ACMEKTaX TaHHOU
TEMBI.
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Annotation

The article is devoted to the research of attorney-client privilege and the responsibility
of lawyers for failure to report a crime in the context of Russian and foreign
experience. Attorney-client privilege is recognized as a fundamental element of a
trusting relationship between an attorney and a client, ensuring an open dialogue and
legal protection. However, given the current security challenges, special attention is
being paid to the need for possible exceptions to this secrecy when it comes to an
impending grave or especially grave crime. An analysis of international practice
shows that different jurisdictions have different approaches to this problem, which
leads to discussions about the legal and ethical aspects of this topic.
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AnBokarckas TailHa — 3TO OJMH M3 KpAaeyroJbHbIX KaMHEW IOPUANYECKON
npodeccun, 0oOecleUnBaOIIMi J10BEpUE MEXKAY aJBOKaTOM M KiaueHToM. OHa
Ipr3BaHa 3alUIIATh WH(OPMALMIO, MOITYYEHHYIO aIBOKATOM B IPOLIECCE OKa3aHUs
IOPUIMYECKUX YCIYT, M TEM CaMbIM CIHOCOOCTBYET OTKPBITOMY JHAJOTY,
NO3BOJISIIOUIEMY KJIMEHTY NPUHUMAaTh OOOCHOBAaHHBIE DPELICHUS B OTHOLIEHUSAX C
npaBocyaueM. OIHAKO B COBPEMEHHOM OOIIECTBE, II€ BOMPOCHI OE30IAaCHOCTH M

HpOTPIBOI[GﬁCTBPIH IMPECTYIIHOCTU CTOAT OCTpPO, BO3HHKACT H€O6XOI[I/IMOCTI> Oonee
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TIIATEJIBHOTO aHAJIW3a TPAaHMI] 3TOM TaWHbI, a4 TAKXKE IOCIEACTBHUM, CBSI3aHHBIX C
HECOOOIIEHNEM aJIBOKATOM O MPECTYIICHUH.

Ha MexnyHapoaHOW apeHe pa3jiMuHble IIPAaBOBBIE CHCTEMBI MPOSIBIISIOT
3HAUUTENIbHBIC PA3JIMYMsl B MOJAXO0JaX K 3ToW mpoOieMe. B HEKOTOpBIX cTpaHax
aJBOKAaTCKas TailHa WMeeT aOCOJIOTHBIM XapakTep, a B JAPYIHMX — CYIIECTBYIOT
OTIPE/ICIICHHBIE WCKITIOUEHUS, CBS3aHHBIE C O005S3aTeNLCTBAMU 110 YBEIOMIICHHUIO
BJIACTEU O MOTEHIMAJIBHO OMACHBIX JESHUSIX. DTO BBI3LIBAET MHOKECTBO MPABOBBIX U
ATUYECKUX BOIPOCOB, KACAOIIUXCS KOH(PIMKTOB MEXY 3alllMTOM TpaB KJIMEHTa U
00IIIeCTBEHHOH 0€301aCHOCTEIO.

B Poccum anBokarckas TaiiHa Tak»e HaXOJUTCS B IIEHTPE BHUMaHUsI, 0COOCHHO
B CBETE MOCTOSIHHO MEHSIOIIETOCS 3aKOHOATENIbCTBA M CY/IeOHON MPaKTUKH. BaxxHO
paccMOTpeTh HE TOJIBKO HOPMATHBHBIC aKThI, PETyIUPYIOIHE 3Ty cdepy, HO U
MPAKTUYECKUE ACTIEKThI, C KOTOPHIMU CTaJKUBAIOTCA aJBOKaThl. B 3TOM KOHTEKCTE
11e71eco00pa3Ho OOpaTUTh BHUMAHKWE HA OTBETCTBEHHOCTH a/IBOKATa 3a HECOOOICHHUE
O MNPECTYIUIEHWH, YTO CO3/Iae€T ONpPEENEHHbIE PUCKUA KaK JJIg HEro, Tak M ISl €ro
kiMeHToB. OtMeTuM, 4to B Poccuu, cornacHo cT. 8 denepanbHoro 3akona ot 31 mas
2002 roga Ne 63-@3 «O0 agBOKAaTCKOW NEATEIBHOCTH M aJBOKaType B Poccuiickoii
deaepanuuy) aJIBOKATCKOM TaWHOW SBIISIOTCS JIFOOBIE CBEACHMS, CBS3aHHBIE C
OKa3aHUEM aJIBOKATOM FOPHIUYECKON TToMOIH cBoeMy noBeputenio [1]. Kak ciemyer
m3 m. 2 u 3 cr. 6 Komekca mpodeccrmoHanbHOM ATHKK aaBoKaTa, MpUHSATOTO |
Bcepoccuiickum  cwe3noM  agBokatroB 31 sgHBaps 2003 1., coOmroaeHue
npoeccHoHaNbHOW TaWHBI SBJISAETCS OE3yCIIOBHBIM TIPUOPHUTETOM JIESTEILHOCTH
anBokata. CpoK XpaHEHMsl TallHbI HE OTPAaHUYEH BO BPEMEHM. AJIBOKAT HE MOXKET
OBITh OCBOOOXKJIEH OT OOSI3aHHOCTU XPaHUTh MPOQPECCHOHATBHYIO TalHY HHUKEM,
KpOMe€ JIOBEpPUTEISL.

B cuny 1. 4 ct. 6 Kogekca npodeccruoHalbHOM STUKHU afBOKaTa 0e3 coriacus
JIOBEpUTEIS IBOKAT BIIPABE MCTIOIB30BATh COOOIEHHBIC €My JOBEPUTEIEM CBEICHHUS
B 0o0beMe, KOTOPBIM aJBOKAT CUMUTAET Pa3yMHO HEOOXOAMMBIM I OOOCHOBAHMS

CBOEH MO3HUIUHN IIpr PaCCMOTPCHUH I'PAXKIAHCKOI'O CIIOpa MEKAY HUM U JOBCPUTCIIEM
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WM QI8 CBOGW 3amMThl 1O BO30YKICHHOMY MPOTHB HETO JAUCIHUILTHHAPHOMY
NPOM3BOJCTBY WM yrojoBHomy neny [2]. WHBIX cuTyanmii, npu KOTOPBIX
aJiBOKaTCKasi TailHA MOXeT ObIThb packpbiTa 03 coryiacus JJAOBEpUTENs, He
IIpe1yCMOTpeHO0. TakuM 00pa3oM, U3 CMBICIIA POCCUMCKOIO 3aKOHOJATENbCTBA, JAXKE
€CJIM a/IBOKAaTy CTaJI0 M3BECTHO O MPECTYIUICHUH, pasrialiaTth TaKyrd MHPOPMAIUIO
OH HE UMEET IpaBa U HE HECET OTBETCTBEHHOCTH 1O CT. 256 YK P® 3a HecooOuieHue
O MPECTYIJICHUMU.

Heckonpko HHaue TNpakTUKa CKIAJbIBACTCS B 3apyOEKHBIX CTpaHax.
Hanprumep, B amMepUMKaHCKOM NPaBOBOM IPAKTHKE CYIIECTBYIOT CHUTYyallMH, KOTrJa
aJIBOKaT MOXET ObITh 0053aH PacKpbiThb MH(MOPMAIIHMIO, MOJTYYEHHYIO OT KJIMEHTA,
0COOEHHO €CJIM Hepas3rialleHre MOXKET PUBECTH K COBEPIIECHUIO MPECTYIUICHUS WU
oOMany cyma. Hanpumep, B mpaBmmax mnpodeccuoHanbHoi dstukn Komternn
aJBOKATOB IITaTa BupmkuHUS yKa3aHO, 4TO aJBOKAT, MIOHMMasi, YTO €r0 MOJYaHUE
MOXXET CITOCOOCTBOBATh TNPECTYIHBIM JIEHCTBUSM KIHUEHTA, OO0S3aH PACKPHITH
a/IBOKATCKYIO TailHy U yBEAOMUTH 00 3TOM CY/.

CymectByer Takke  00s3aT€IbCTBO 1O  MH(DOPMHUPOBAHWIO  OpPraHOB
rOCYJJapCTBEHHOM BJIACTH B T€X CIy4asiX, KOT/A IUIaHbl KJIMEHTa MOTYT HPHUBECTU K
yrpo3e ISl )KU3HU WK 3710poBbs Jtoaei. Kak ormeuaer J[.B. Jlunka, "tonsko B 8 u3
50 mraroB CIIIA packpblTue aJIBOKAaTCKOW TalWHBI HAXOAMUTCS TMOJ CTPOKAUIIAM
3aMmpeToM, 3a UCKIIIOUEHUEM CITy4aeB, KOTJa HepasTrialieHne MOXKET TOBJICYh THOEb
win yBedbs moaer” [4, ¢. 93]. Dta 0COOEHHOCTH MOYEPKUBAET, UTO O€30M1aCHOCTD U
OOIIIECTBEHHBIE HMHTEPECHl MOTYT CTaTh TNPUOPUTETHBIMH TIO CPaBHEHHUIO C
KOH(UIEHIIUATBHOCTBIO.

B I'epmanuu 0043aHHOCTH aJIBOKATOB COXPAHATh TallHY PACIPOCTPAHSETCS HE
TOJIBKO Ha TPO(ECCHOHANBHYIO NEATEIHHOCTh, HO W HA WX TOBEJACHHE B JIMYHON
xu3Hu. CornacHo ®PenepanbHoMy 3akoHy 00 anBokarype I'epmaHuu, aaBokKaT
TIOJKEH «JTI0OPOCOBECTHO HMCIIOJIHATH CBOM MPOGECCHOHATBHBIE O0S3aHHOCTHY», YTO

YKpeIuIsieT yBaKeHUe U JoBepue K npodeccuu. BaxxHo orMetuts, yto B I'epmanuu
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aJIBOKATCKasl TalfHA OXPAHAETCS OYCHb CTPOTO, U JIFOObIE MOMBITKA BMEIIATEIHCTBA B
HEE CO CTOPOHBI TOCYIaPCTBA CUUTAIOTCS YTOJIOBHO HAKA3yEMbIMH.

Bo ®pannuum anBokaTckas TallHa TAaKke KOTHPYETCS Ha BBICOKOM YPOBHE,
Oyay4un HeEOThEeMJIEMOM dYacTbio mpodeccuoHanbHol 3Tuku. Kak otmeuaer /.
AHUENoB, Mo (paHIly3CKOMY 3aKOHOJIATENbCTBY, «a/IBOKATCKasi TailHa OTHOCHUTCS K
YHCITy MMMAHEHTHBIX aJBOKAaType 00pa3oB NeHCTBHs» [3], M 3aNIUTHUKH OOS3aHBI
rapaHTApPoOBaTh ~ CBOMM  KJIHEHTaM  KOH(PHUICHIIMAIHLHOCTD. Ora  TaiiHa
PaCIIpOCTPAHSIETCS HA BCE MATEpUaJIbl, CBSI3aHHBIE C B3aWMOJCHCTBHEM aJBOKAaTa U
KJIIMEHTA, U €€ HapylIEHHWE MOXKET PAacCMaTPUBATHCS KAK yIrpo3a OOIIECTBEHHOMY
noseputo. Kpome Toro, BaxkHbIM SBIIS€TCS (PaKT, 4TO HU CYJl, HU TOCYAapCTBO, HU CaM
KJIMEHT HE MOTYT OCBOOOJUTH aJIBOKaTa OT OOS3aHHOCTH XPAHUTh TailHy, YTO
noA4YepKuBaeT €€ abCOMOTHBIA XapakTep. TeM He MeHee, CYLIECTBYET UCKIIOUEHHUE,
BBeJIeHHOE «3akoHOM [lepOeHay, KOTOpbIN MpeInoiaraeT, YTo aJBOKAT MOXKET ObITh
00s13aH cO00IIATh O MOJO3PUTEIBHBIX TPAH3AKIHMIX, KOTOPhIE MOTYT MOAPa3yMeBaTh
HE3aKOHHbIE (PMHAHCOBBIE OTIEPALIUU.

Takum 00pa3oM, MoOJIydaeTcs, YTO B CTpaHaX POMAHO-TEPMAHCKOW MpaBOBOM
CEMbH, K KOTOPOl OTHOCUTCA U Poccusi, anBokaTckas TailHa 00Ja7aeT abCOIIOTHBIM
XapakTepoM, B TO BpeMs Kak B CTpPAaHE C NPELEACHTHOW CHUCTEMOW IpaBa W3
aJIBOKaTCKOM TaWHbl €CTh OIpEICJICHHblE WCKIoueHWs. Ha Ham B3rmsm, ecim
TOBOPUTH O CIIy4asX, KOrJa aJBOKATy CTAJIO U3BECTHO O TOTOBSIIEMCS TSKKOM HIIH
0C000 TSHKKOM TPECTYIJIEHMH, TO 3aKOHOAATENIbHO CIEAyeT MpeayCMOTPETh
BO3MOKHOCTh HCKIIFOUEHHS 3TOM MHQOpMAlUK W3 aJBOKATCKOW TalHbL. [y 3TOTO
HEOOXOJIMMO BHECTH COOTBETCTBYIOIIME TMOMPaBKU B QeaepanbHblii 3akoH «0O0
aJIBOKATCKOM JESITEIIbHOCTH U aaBokarype B Poccuiickon denepanmm», a Takxke B
Konexc mpodeccuonanbHOl 3TUKM anBokaToB. Hampumep, B cT. 8 yKa3zaHHOTO
denepanbHOr0 3aKOHa MOXET ObITh BHeceHa (OPMYIMPOBKA  CIEAYIOIIETO

COIepIKaHUS:
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1.1. He aBnstroTcs agBOKaTCKOM TallHOM CBEJICHHUS O TOTOBSIIEMCS TSHKKOM MU
0Cc000 TSHKKOM TPECTYIUICHHH, WH(OpPMAIMS O TMOJATOTOBKE COBEPIIEHHS KOTOPOTO
cTajia U3BECTHA aJBOKATy OT €ro JOBEPHUTEIIA.

Ha ocHOBaHMM BBIIEN3I0KEHHOTO MOYKHO CIETIATh CJICTYIOIIUE BBIBOIBL:

1. ApnBokarckas TailHa, SBJISISICH KpacyrojbHbIM KaMHEM aJBOKATCKOU
npodeccun, MODKHA OBITH 3alTUINEHA, HO B COBPEMEHHBIX YCIOBHUSX HEOOXOIUMO
MEPEOCMBICIICHUE TPAHUL] 3TOr0 MHCTUTyTa. BaXHO OTMETUTH, YTO HECMOTPS HA
BaKHOCTh KOH(UIEHIIUAILHOCTH, 0€30MMacCHOCTh OOIIECTBA J0KHA PACCMATPUBATHCS
KaK IPUOPUTET, OCOOCHHO B CIy4asx, KOTJa aJBOKAT NPEIyIPExXIACH O TOTOBSIIIEMCS
TSDKKOM MPECTYTUICHUMU.

2.  CymecrtBylomas MEXKIyHapoAHas MpakTUKAa IO  PEryJMpOBaHUIO
aJBOKATCKOM TalHbl JEMOHCTPUPYET pPa3HOOOpa3HbIE MOJXOJIbl, OCHOBAaHHbIC Ha
pa3nuuMsaX TMPaBOBbIX CUCTEM. B TO BpemMs Kak B MHOTHMX CTpaHaXx pPOMAaHO-
TEPMAHCKOM IPABOBOM CEMbU MMEETCS CTPOrasi OXpaHa TaWHbI, B aHTJIOCAKCOHCKUX
CHUCTEMax €CTh HCKJIIOYEHHUS, TMO3BOJISIONINE aJBOKAaTaM pacKpbIBaTh HMHOOpPMAIIUIO
IpU  yIpo3e NPECTYMHBIX JESHUM. OTO MMOJYEPKUBACT HEOOXOAUMOCThH IIOMCKa
ONTUMAJILHOTO OajlaHca MEXIy 3alMTod KOH(PUACHIIMATLHOCTH KJIMEHTa W

00513aHHOCTBIO aIBOKaTa COO6H_IaTI> 0 BO3MO>XXHOM YI'pPO3€ AJIs1 OKPYIKAIOIINX.
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