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IIepBoCcTENEHHO, CTOUT OTMETUTH, 4TO Poccuiickas deneparus BBICTYIIAET
MPaBOBBIM, JEMOKPAaTHYECKHMM TOCYIapCTBOM, UTO OIpeaesieT O0sS3aHHOCTD
3aKOHOZATENs IPEAyCMaTPUBATh PA3JIUYHBIE MEXAaHU3MBbI 3AIIUTHI HEOTHEMJIEMBIX
[paB JIMI, IPOKUBAIOIINX HA TEPPUTOPUHU ITAHHOTO rocynapcrsa. OJHUM W3 TaKUX
MEXaHM3MOB BBICTYIIA€T HAJINYME B POCCHUMCKOM IPABOBOM CHUCTEME aJBOKATCKOU
TaliHbl — HEOTHEMJIEMBIA AJIEMEHT aJBOKATCKOM NIESITENBHOCTH, BBICTYIAs, C OJTHOU
CTOPOHBI, TMPUBUJIETUEH, C APYrod — OOS3aHHOCTHIO KaXJAOTo aaBokara. JlaHHBIHI
MHCTUTYT UCTOPUYECKHU C(HOPMUPOBAJICS KaK PYHIAMEHT JOBEPUTEIbHBIX OTHOIECHHIA
MEXKJy aABOKAaTOM M JoBepuresieM. OIHAKO, CYIIHOCTh JAaHHOTO HWHCTUTyTa HE
OTPAaHUYUBACTCS JIMIIb JAHHOW (YHKIMEH, MOCKOJIbKY BBICTYHAeT HEOThEMJIEMOMU
YacThIO BCErO MPaBO3AIIUTHOIO MEXaHU3Ma, 0€3 KOTOPOro HEBO3MOKHO MOCTPOCHHE
CIPaBEJIUBOTO MPABOCYAMS B COBPEMEHHOM JIEMOKPATHYECKOM OOIIECTBE.

AHaJIOTUYHO POCCUHCKOMY TOCYJAapCTBY, aMEPHUKAHCKas IpPaBOBas CUCTEMa

BO3BOJUT KOH(bI/I,Z[eHHI/IaJIBHOCTI) OTHOILICHUU aJIBOKaTa W KIHMCHTA IPAKTHUYCCKHU B
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a0CoJIIOT, ompenenss ee Kak (yHIaMEHT BCEro MHCTUTYTa IOPUIUYECKOM 3alllUTHI.
[IpuBunerus oOmenuss Mexnay anBokatoM u kimmeHToM B CIHIA wumeer modtw
CBSIIIICHHBIN XapaKkTep, 001a1aeT MeXaHU3MaMH 3allUThl Kak Ha (eJiepaibHOM YPOBHE,
TaK ¥ Ha YPOBHE 3aKOHO1aTe)IbcTBa MTaTOB [1]. Bee 310 moka3piBaeT 6€30roOBOPOYHYIO
3HAYUMOCTh HWHCTUTYTa aJBOKATCKOM TalHBI JuIsi  JI0OOTO  COBPEMEHHOTO
JEMOKPATUYECKOTr0 TOCYIapCTRBa.

AJnBOKaTCcKas TailHa NPEICTaBIsIeT cOOOM OmpeneneHHbId KOMIPOMHUCC, MpU
KOTOPOM OOIIIECTBO CO3HATEIBHO OTKAa3bIBACTCS OT OIpPEJAEICHHOTO0 00bema
MOTEHITUAIBHO 3HAYUMOW WHOOPMAIUU paad COXPAHEHUS HWHCTUTYIIMOHAIBHBIX
TrapaHTHil CHOPaBEJIMBOrO CYJIONPOU3BOJCTBA W pPeaIU3aldd KOHCTUTYLIMOHHOIO
IpaBa Ha KBATM(PUIIUPOBAHHYIO FOPUIUYECKYIO TOMOIIIb.

OTcyTCTBHE JIaHHOTO KOMIIOHEHTa B POCCHICKOM 3aKOHOJATENbCTBE
HEHM30e)KHO MPHUBEJET K HapYIICHHIO (PYHIaMEHTAIbHBIX MPHUHIIUIIOB YT'OJIOBHOTO
rpoIiecca, IpaBoCyAus B HAIIEM TOCYyAapCTBE, MOCKOJIBKY TpaxkaHe OyIyT JUIICHBI
OOBEKTHBHOW BO3MOXKHOCTH TOJYYUTh CIPABEIJUBYIO, KBAJIU(DHUIIMPOBAHHYIO
IOPUJIMYECKYI0 TIOMOIIb. JlaHHOE OOCTOATENBCTBO HEU30EKHO TMPHUBEAECT K
HapyIIeHNIO0 (YHKIIMOHUPOBAHUS MPABOBOT0 PEKMMA B TOCYIAPCTBE, YTO TIOBJICUET 3a
co0o¥i CyIIIeCTBEHHYIO YIpO3y JJIS MPaB U CBOOO/T YEJIOBEKA M TPakIaHUHA.

NMeHHO cOOI0/ICHHE aJBOKATOM pekuMa KOH(MHUICHIHAIBHOCTH CO3/aeT
HE00XOMMOE MPOCTPAHCTBO, B KOTOPOM JIOBEPUTEITH MOKET 0€3 OMaCeHUN PaCKPHIThH
aJIBOKATy BCE OOCTOSITEILCTBA CBOETO Jejia, BKJIHOYass UHPOPMAIUIO, MOTCHITUATLHO
KOMITPOMETUPYIOLIYIO JOBepUTeNs. MHbIMU CloBamu, aJIBOKATCKYKO TAallHY MOKHO
OTIPENIEIUTh KaK «3aIUTHOE TI0JIe», CYIITHOCTh KOTOPOTO BBIPAKAETCS B 00CCIICUCHUH
CBO0O/IbI OOIICHUST MEXK]Ty JOBEPUTEJIEM U aJBOKATOM.

B poccuiickoM 3aKOHOIATENBCTBE OHATHE aBOKATCKOM TalHbI 3aKPEILUICHO B
ctatbe 8 denepanbHoro 3akoHa «O0 agBOKATCKOW JESATEIBHOCTH U aJBOKAType B
Poccuitickon ®epepauum», KOTOpas IJIaCUT, YTO «aJBOKATCKOM TAUHOW SIBIISIFOTCA
T00bIe CBEJICHUSI, CBSI3aHHbBIE C OKa3aHUEM aJBOKATOM IOPUTAYECKOUN TOMOIIN CBOEMY

noBeputeo» [2].
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OO0s13aHHOCTH a/IBOKAaTa B OTHOIIICHUHM COXpaHEHUs MPOPeCcCUOHATILHONU TalHbI
nocratoyno MHororpaHHbl [3]. IlepBocreneHHO, aJBOKaT JOHKEH OOECIedYnBaTh
KOH(PUAEHIINATILHOCTh MH(GOPMAIIUK, TTOJYYEHHON OT JIOBEPUTEIIS, HE pas3riialias ee
TpeThUM JuIla 0e3 cornacus noBeputens. CTOUT 0CO3HABATh, YTO NAHHBINA AIEMEHT
po(eCCUOHANTBHBIX 00S3aHHOCTEH aJBOKaTa HE WMEET BPEMEHHBIX OTPaHUYCHUH,
MIOCKOJIbKY COXPaHSETCA Jake€ TMOCJ€ 3aBEPIICHUS] JCJIOBBIX OTHOIICHUWA C
JOBEpUTENEM, JTUOO K€ MPEKpalleHUs JUIOM CBOEH aJBOKATCKON AESTEIbHOCTH.
AJIBOKaT JOJDKEH TaKXe MpelycMaTpuBaTh HEOOXOAMMBIE MEpbl IS 3allUTh
ANIEKTPOHHON MH(OpPMAIMA M JOKYMEHTOB, YTO OCOOEHHO aKTyaJhbHO B YCJIOBUSX
udpoBU3aAN  FOPUINYECKOW TPAKTUKH WU COBPEMEHHOTO OOIIECTBA B IICJIOM,
pacrpocTpaHEHUs] TEXHOJIOTUH Hay4YHO-TEXHHUUYECKOro Mporpecca BO Bce cdepbl
OOIIIECTBEHHOM KU3HH.

AHanu3upyss OTBETCTBEHHOCTh 3a HApPYLICHUE AJBOKATCKOW  TalHBI,
HEOOXOJMMO OTMETUTh, YTO OHA XapaKTEPHU3yeTCs MHOTOYPOBHEBOM CHCTEMOM,
MIOCKOJIBKY TOT WJIM WHOM BHJ IOPUIMYECKOW OTBETCTBEHHOCTH IIPUMEHSIETCS B
3aBUCUMOCTH OT COBEPIICHHOTO MPOTHBONPABHOIO, WJIM HEAOMYCTUMOTO IS
aJIBOKATCKOM JICSITEIbHOCTH JEAHUSA. 1aK, CYLIECTBYIOT CJIEAYIOIIUE BUIBI
OTBETCTBEHHOCTH 32 HAPYLICHHUE aJIBOKATCKON TaliHBI:

— IUCLMIUIMHAPHAS! OTBETCTBEHHOCTh, KOTOPAs 3aKJIF0YAETCS B HAIOKEHUU MEP
JUCUUIUIMHAPHOTO BO3JCUCTBUS (KaK TMPaBHIIO, 3TO BBIFOBOP, YBOJbHEHHUE,
3ameudanue). CTOUT OTMETUTh, YTO B cOO0TBeTCTBUU ¢ KoaekcoM npodeccronanbHoM
3TMKK  ajgBokaTa [4]  AWCHMIUIMHApHBIE  HAPYIICHHS  PacCMaTPUBAIOTCS
Kamudukanmonnoir komuccuein m  CoOBETOM aJBOKATCKOM IIajaThl, KOTOPHIS
OTIPENCIISIIOT UX MPOCTYNKU, BEIYIIUE K MOAPHIBY OCHOB aJIBOKATCKOM mpodeccum.
Hapymienne pexuma  KOHOUICHIMATLHOCTH  QJBOKATOM  MOXET  IOBJICYb
JTUCLUITIMHAPHOE BO3ICHCTBUE BIUIOTH JO MPEKPAIICHUS CTaTyca aJBOKaTa.

— TpaXXAaHCKO-TIPABOBasi OTBETCTBEHHOCTh, CYIIIHOCTh KOTOPOU BBIPAk)aeTcs B
HACTYIUIEHUH OTBETCTBEHHOCTH B CIIy4ae MPUYUHEHHUS JIOBEPUTEIIO UMYILIECTBEHHOTO

WM MOPaJbHOIO BpEAa BCJEACTBME HAPYLICHUSA NPUHLMIIA aJBOKATCKOM TauHbIL. B
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TaKOM CJIy4ae y JIOBEpUTENs] BOSHUKAET MPaBo TpeOOBaTh BO3MEIICHUS MOJYYEHHOTO
Bpena, YOBITKOB B cyaeOHoM mopsiake. OmHako, TpaKTUKa TMOKa3bIBAET, YTO
J0Ka3bIBaHUE pa3Mepa yuiepOa oT pasriamieHus KOH(PHUAeHIHATbHON HHGOpMALUU
MOJKET OBITh CJIOKHBIM MPOIIECCYaTbHBIM BOIPOCcOM [5];

— B OT/ICJIBHBIX, 0CO00 CEPhE3HBIX CIIYUasiX, BO3MOXKHO HACTYIJICHHE YTOJIOBHOM
OTBETCTBEHHOCTH 10 cTaThe 183 YrosnoBHoro kogekca Poccuiickoit @eneparumu.

B xkawectBe mpoOiemMaTHKM pacCMAaTPUBAEMOrO0 HaMH  HCCIICIOBAHUS
HEOOXOJMMO BBIJCJIUTH CIEAYIONIYIO MpoOJieMy KOJUIM3WU MpaBOBbIX HOpPM. Tak,
aJIBOKATHI 00S3aHBI YBEIOMJISITH YIIOJITHOMOYCHHBIN OPTaH O CIeIKaX WiIN (PMHAHCOBBIX
omepanusX CBOUX JOBEpUTENICH, KOTOpPHIE MOTYT OBITH CBSI3aHBI C JIETATU3aIHCH
MPECTYITHBIX JIOXOJIOB WM (pHHAHCHpPOBaHUEM Teppopu3Ma [6].

be3ycnoBHO, C OJIHOW CTOPOHBI, A3TO SBISIETCA MPAMBIM HapYLUICHUEM
COXpaHEHUs  aJBOKATCKOM  TaWHbl, C JPYyrod — JAaHHOE  HapylICHUE
KOH(DUICHIIMAIBHOCTH  SIBJISIETCS  ONMpaBlIaHHbIM M, 0oJiee TOro, KPUTHUYECKH
HEOOXOMUMBIM JJISl TOAJIEPKaHUSL TPaBOMOPsAKA, OE30MaCHOCTH POCCHICKOTO
rocyzapcTBa, 0COOCHHO B KOHTEKCTE MOBBIIICHHBIX BHEIIHUX YTPO3 JJI POCCUICKOTO
rocy/lapcTBa, TSKEJIONW TIeOMOJUTHYECKON OOCTaHOBKOM, UTO MpeaonpeeseT
MOBBIIICHHBIE PHUCKUA COBEPIICHUS NPOTUBONPABHBIX JCHCTBUI B OTHOIICHUU
KOHCTUTYIIMOHHOTO CTPOSI HAIIETO TOCY/IapCTBa, a TAKKE POCCUMCKUX IpakaaH.

FOpuanueckoe cooO11ecTBO U MPaBOBEAbI HEOJHOKPATHO OOpaIaid BHUMAaHUE
Ha HEOOXOJUMOCTh YCTPAHEHUS JaHHOTO MPOTUBOPEUHUS MTyTEM COBEPIIICHCTBOBAHUS
poccuiickoro 3akoHonatenbctBa [7]. Ilo mMHeHHMIO ucchemoBarens, (HOPMYIUPOBKA
«J1I00BIE CBEJICHUS» HE TIPEIyCMaTpPUBACT UCKITIOUCHUN, KOTOPBIE ObLIH PACCMOTPEHBI
Hamu paHee. [{erecooOpa3Ho KOHKPETU3UPOBATh MOJIOKEHUS cTaThbu 8§ dDenepaibHOTOo
3akoHa «O0 aIBOKATCKOM JESITEILHOCTH U aaBokarype B Poccuiickoit deneparmy u
U3JIOKUTh TOHSTHE aJBOKATCKOW TalHBI CIEAYIOIHUM 00pa3oM: «AJIBOKATCKOMN
TaHOW SIBJISIIOTCS CBEJICHMS, CBSI3aHHBIE C OKa3aHHUEM aJBOKATOM HOPUINYECKON
IIOMOIIY CBOEMY JOBEPHUTEIIO, 32 UCKIIOYEHUEM CIy4YaeB, MPSAMO MPEAYCMOTPEHHBIX

dbenepaabHbIM 3aKOHOMY.
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[TomuMo 5TOrO, 1EIECOOOPA3HO MPETYCMOTPETH HEKOTOpPhIE MPOLETYypPHbIE
rapaHTUH MPEeIOCTaBICHU MH(POPMAIMU MyTeM BHECEHUs clieAyroleii HopMbl: «B
Clly4asiX, KOIJla aJBOKaT O0S3aH pPacKpbIThb CBEJIEHHUS, IMOJYYEHHBIE B CBSI3U C
OKa3aHHEM IOPUIUYECKON IMOMOIIN, TAKOE PACKPBITHUE JIOJKHO OCYIECTBISATHCS B
MUHUMAJILHO HEOOXOIMMOM 00BEME M C COOJIOJEHUEM CICIUATBLHON TPOIETypPHI,
oOecreunBaoNiei 3auuTy npodeccuoHaIbHBIX MpaB aJBOKaTa U IMpaB JIOBEPUTEIS.
[Topsanok 1 yCIIOBUSI TAKOTO PACKPBITUS YCTAaHABIMBAIOTCS HACTOSALINM (pesiepaibHbIM
3aKOHOM U KOJIEKCOM MPO(PECCUOHAIBHON ATUKU aJIBOKATA».

Takum o00pa3oM, MOABOAS HWTOT, HEOOXOIUMO OTMETUTh, YTO MHCTUTYT
a/JIBOKaTCKOW TalHBI SBJSETCS (PYHIAMEHTAIBHBIM 3JE€MEHTOM IMPABOBOM CHCTEMBI,
obecrnieynBarOUM 3PHEKTUBHYIO 3aIUTy IPaB U 3aKOHHBIX MHTEPECOB TpaxKiaH.
OO0s13aHHOCTD XpaHUTh MPOQPECCHOHANBbHYIO TailHy HE OrpaHHYeHa BpPEMEHHBIMU
paMKaMH U COXPAHSIETCSA Ha)Xe MOCIE IMPEKPAIIECHUS OTHOLICHHN C JOBEPUTEIIEM.
Hapymienune anBokaTCKoW TalHBI MOET HECTH 3a COOOM MpUBJICUYCHHE JIMIA K
IOPUMYECKON OTBETCTBEHHOCTH, B YAaCTHOCTH — JHMCLHUIUIMHAPHOM, TI'pa’KIaHCKO-
MPAaBOBOM, YIrOJIOBHOW OTBETCTBEHHOCTHU. [IpennoxkeHHble HaMHu MeEpbl IO
COBEPILIECHCTBOBAHUIO  3aKOHOJATENbCTBA IO3BOJAT  YCTPAHUTh  MMEIOIIYIOCA
MIPaBOBYIO KOJUIU3HIO, 4TO MoCrocoOCTBYeT ~ 0ojiee  KaueCTBEHHOMY
(YHKIMOHUPOBAHUIO TAHHOT'O MHCTUTYTA B KOHTEKCTE 00ECIIEYeHUS MPaB U 3aKOHHBIX

HHTCPCCOB I'pak/1aH.
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