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AHHOTaALUA

JlaHHast cTarhsi paccMarpuBaeT BIMSHHE PHMCKOrO IpaBa HAa COBPEMEHHOE
rpakJIaHCKOE 3aKOHOJaTenbcTBO Poccum, oOpaimiasi BHUMaHHUE HAa PELEHIUI0 Kak
IpoLecce 3aUMCTBOBAHUS HOPM. AHAJIU3UPYETCS MCTOPHS PHUMCKOrO IpaBa, €ro
KJIFOUEBBIE MIPUHIHUIIBI, @ TAK)KE UX BIUAHUE HA POCCUMCKUU [ parkTaHCKUN KOJEKC,
BKJIIOYasl KOHLIENUIHUM UMIIEPATUBHBIX M JUCIO3UTUBHBIX HOpM. [IpuBonsrcs
npuMepsbl, Takue kak MHcTUTynuu ['ass 1 MHCTUTYT IOPUAMYECKUX JIUL, KOTOpbIE
WUTIOCTPUPYIOT 3aMMCTBOBAHUE MPABOBBIX MTOHATUH B COBPEMEHHOM I'PaXKJIaHCKOM
3aKOHOJIaTEIIbCTBE.
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Abstract

This article examines the influence of Roman law on the modern civil legislation of
Russia, paying attention to reception as a process of borrowing norms. It analyzes
the history of Roman law, its key principles, and their influence on the Russian Civil
Code, including the concepts of peremptory and dispositive norms. Examples are
given, such as the Institutions of Gaia and the Institute of Legal Entities, which
illustrate the borrowing of legal concepts in modern civil legislation.
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PumMmckoe mpaBo SBISIETCS YHUBEPCAJIbHBIM MPABOM, HA KOTOPOM OCHOBAHO
3aKOHOAATEIbCTBO MHOTHUX CTpaH, B TOM 4HCJE poccuiickoe. MHOXECTBO
MPUHIIAIIOB, HOPM M UHCTUTYTOB PUMCKOTI'O MPaBa CTajld OCHOBHBIMH 3JIEMEHTAMU,
CIIOCOOCTBYIOITUMHU  PA3BUTHIO POCCHUUCKOTO TpakaaHCKoro mpaBa. JlanHoe
NPaBOBOE  SIBJIGHUE TMPUHATO  Ha3blBaThb  pelenuueid —  CO3HATENbHbIM
3aMMCTBOBAHMEM HOPM M MCIIOJIB30BaHUEM UX B CBOEM 3aKOHOATENbCTBE. !

Bce npaBo, co3ganHoe B iepuon cymiectBoBanus Puma (753 1. o H. 3. — 476
I. H. 3.) NpUHATO Ha3biBaTh PuMckuM mpaBom. [lo cioBam M3BECTHOro OpUCTa
[TokpOBCKOr0 «pUMCKOE IIPaBO JBAXK/bI 3aBOEBaI0 MUP». V3HAUalIbHO, BOBHUKHYB
Kak MpaBO HEOOJBIIOTr0 TOPOJa, 3aTeM OHO CTaJO0 PETyITHUPOBaTh BECh aHTUYHBIN
mup. B 6 Beke, ¢ magenneM Puma, ka3anock, yTto oHO moru6mno. Omxnako, B 10-11

BCKax HAYMHACTCI 6ypHI:II>i pPoCT T1OpoaAOB, PA3BHBANOTCA PEMCECIIA, TOPIOBJIA,

1Ka6anos A. A. Bnusuue Pumckoro 1pasa Ha IIpaBoByIo KH3Hb coBpeMenHo# Poccun — C. 1.

[HeBHWK Haykn | www.dnevniknauki.ru | CMW 3J1 Ne ®C 77-68405 ISSN 2541-8327




2024
. . Nel12
DJIEKTPOHHBIN HAYYHBIN XXYPHAJI « THEBHUK HAYKI»

BO3HMKAET MOTPEOHOCTh B YHHBEPCAJIHHOM MpaBe — pUMCKOM. Ero HaymHaroT
U3y4aTh BO BCEX CTpaHax, MOCTENEHHO OHO CIIOCOOCTBYET paclpOCTPAHCHUIO UEH
0 MPaBOCY/IMH, CIPABEAJIMBOCTH U MTPABOBBIX TaPAHTHSX.

AKTyaJlbHOCTb PUMCKOIO TpaBa OOYCJIOBJIEHAa BaXHOCTBIO JTPEBHEPUMCKOM
KYJIBTYpbl 11 COBPEMEHHOIO MHUpa B LEIOM. B 3TOM acmekre OCHOBHBIM
MOKa3aTe’leM LUUBWJIM30BAHHOCTH TOCYAapCTBa ObLJIO 3aMMCTBOBAHHME HOPM IpaBa
JpeBrero Puma.? Bee mpaBo npeacTasisiio co00i HEOMHOPOIHEIE, HO CHCTEMHEIE
U CBS3aHHbIE MEXIy cOOOI TpyIIbl NpaBOBbIX HOpM. MMmepaTuBHBIE HOPMBI
(00si3bIBAIOIIME, TOBEIUTENIBHBIE) CTPOrO PEryIHpOBald OTHOLIEHUS B cdepe
NyOJUYHOIO IpaBa, UX JONOJHSUIM JAMCIIO3UTUBHBIE (MSTKHUE, J03BOJIMUTEIbHBIE)
HOPMBI, KOTOPBIE 1aBajIl BO3MOXHOCTb YaCTHBIM JIUIIAM OTKa3aThCsl OT YKa3aHHOIO
B [IPaBOBOM HOpME crioco0a MOBEAEHUS U BbIOpATh 0oJee MPUEMIIEMbIN ¢ UX TOUYKH
3penus BapuaHT.® McXoms M3 5TOro, CTpaHbl, 3aMMCTBOBABLINE JAHHBIE HOPMBI,
CTPEMSATCS K CO3JAHUIO0 YIOPSAOYEHHOM IIPABOBOM CHCTEMBI, OCHOBAHHOM Ha
YETKUX NMPHUHIMUIIAX U MOHATHUAX. Takoe JelleHue COXPaHUINCh U B COBPEMEHHOM
CPakIaHCKOM 3aKOHOIATENhCTBE PO.

B wuMnepatuBHBIX HOpMax COXPAaHWJICA SPKO BBIPAKEHHBIM 3ampeT Ha
YCTAaHOBJICHHE OTJIMYHBIX OT HOPMBI YCIIOBUI JOrOBOpa, a Takke aOCOIIOTHO
oOsi3arenbHBIN XapakTtep. OHHU yCTaHaBIMBAIOT, HAaIIpUMeEp, TpeOoBaHUE K Gopme
caenok (ct. 158 'K P®) u npuszHanue ux HenendcTBuTenbHbIMU (CT. 168 'K PD),
MHUMBIMH, TPUTBOPHBIMU U CHIEJIKH, MPOTHUBHBIE OCHOBAM IpPaBOMOPSIKA WU
HpaBcTBeHHOCTH (cT. 169 'K PD).

Uto kacaercs NUCIO3UTUBHBIX HOPM, CEAYAC OHM CO3[AIOTCSI COBMECTHOU
BOJIEl 3aKOHOAATENIs] U CTOPOH JoroBopa. OOBIYHBIM aTpuOyTOM JaHHBIX HOPM
ABJIsieTCS (GOPMYIHPOBKA: «ECIIM UHOE HE MPEAYCMOTPEHO 3aKOHOM.

Nnen W [OpuUHOMIOBI PHUMCKOrO IIpaBa JIENIM B OCHOBY MHOI'MX

CUCTCMATU3NPOBAHHBIX C60pHHKOB 3aKOHOB — KO,III/I(bI/IKaHI/Iﬁ, KOTOPBIC CTaJIn

2 Trauenko C. B. AxryansHOoCTh PumMckoro mpasa mst Poccun. — 2009 - C. 1.
% MBanos A. A. O6imue Hauana Pumckoro npasa // 2011, - Ne7 — C. 68.
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OCHOBOW I COBPEMEHHOT'0 3aKoHoaTeNnbeTBa. B 19 Beke Obu1 coOpaH cBOM IBYX
KpYyMHENUX KoauuKkanuid Oyp>Kya3HOTO Tpa)KJIaHCKOrO TIpaBa, KOTOpbIE
BIIOCJIEACTBUM JIEDNIM B OCHOBY KOJEKCOB MHOTMX cTpaH: OpaHIy3cKuid
I'paxxnanckuit konekc (Komexc Hamoneona) 1804 r., I'epmanckoe I'pakmaHckoe
ynoxenue 1896 r. OTaenbHO ClieayeT BIAEIUTh OTEYECTBEHHOE 3aKOHONATENbCTBO:
Csox 3axkoHO0B CriepaHckoro 1832 ., COBETCKOE rpa)aaHCKOE MPAaBO U COBPEMEHHOE
rpaxkaasckoe npaso Poccum.

Ha coBpeMeHHOE Trpa)xaaHCKOE 3aKOHOAATENbCTBO Poccum puMckoe mpaBo
0Ka3aJI0 OTPOMHOE BIMSIHUE. DJIEMEHTBI pPUMCKOTO IPaBa BKJIIOYAIOTCS B HETO YEPE3
pa3JIMYHble UHCTUTYTHI ¥ TPUHLIUIIBI, KOTOPbIE HAXOAAT OTpaxkeHue B ['paxkx1aHckoM
konekce P®. T'oBops 0 mpuHLIMIaX pUMCKOTO IPaBa — OCHOBHBIX UAEHHBIX Ha4YaJIax
— OHHU SIBIISIIOTCS OJHUM M3 OCHOBHBIX 3JIEMEHTOB, KOTOpBIE CIIOCOOCTBOBAJIH
Pa3BUTHUIO COBPEMEHHOIO Tpa)XXJaHCKOro 3akoHomarenbcTBa Poccuu. Onu
comepxkarcia B crarbe | I'KP®: paBeHCTBO y4YaCTHHUKOB OTHOUIEHUU,
HEMIPUKOCHOBEHHOCTh COOCTBEHHOCTH, CBOOOAA JOTOBOPOB, HEIOMYCTUMOCTH
BMEIIIATEIbCTBA B Jl€Jla YACTHBIX JIMI, OECHpEeNnsITCTBEHHOE OCYIIECTBICHUE
TPOKIAHCKUX TIpaB, BOCCTAHOBJIEHUS HApPYIICHHBIX TpaB, cyneOHas 3alluTa
HapylieHHoro npasa. CBECTH BCE BIHUSHUE PUMCKOTO IpaBa MPOCTO K CTaThIM HE
MOJIYYUTCA, CIIy4au 3aUMCTBOBAHUSI MHOTOUHCIIEHHBI, U HE TOJBKO B I paskaaHCKoOM
xonekce PO.

I'paxxnmanckuit kogekc Poccuiickonn denepanu - UCTOYHUK TPAXKIAHCKOIO
3aKOHOZJATEIIbCTBA, KOAU(UIIUPOBAHHBIN HOPMAaTHUBHO-TIPABOBOM aKT,
pEerylupyIONuil OTHOIIEHUSI B cdepe rpa)kaaHCKoro mnpasa. B Hem comeprkarcs
HUCTOPUYECKUE TPAJUIIMU OTEUECTBEHHOTO MpaBa, a TAKXKe MOHSATUS, UHCTUTYTHI U
MPUHIUIIBI PUMCKOTO YACTHOTO MPaBa, KOTOPHIM ObLIIO OTBEAEHO IMIABEHCTBYIOIIEE
MTOJIOKEHHE.

OnuH U3 ciy4yaeB peleniuy pUMCKOTro Mpasa — 3T0 noctpoeHue Muctutynuit
I'ast (1 Bek H. 3.): «Bce nmpaBo, KOTOPHIM MBI MOJIB3YEMCsI, OTHOCHTCS WJIH K JIUIAM,

win K BemaM, wik K uckam» (. 8) DTo m3mokeHHe CTamo OCHOBOW HE TOJIBKO
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rpakJIaHCKOTro 3akoHoaarebcTBa Poccnu. MHCcTUTYIIMKM [ast pa3neneHsl Ha 4eThIpe
yactu (kaurn): o unax (1); o Bemax (H—II1) u 06 uckax (1V). B cBoux tpymax I"aii
YEeTKO KJacCU(UIIUPOBAJ Pa3IMUHbIC BUABI MPAaB U 00A3aTENIbCTB, YTO MPHUBEIO K
CO3/IAHMIO SICHOW Y TIOHATHOU CTPYKTYPHI IPABOBBIX HOpM. KOHKpETHO mocTpoeHue
JIMIIa — BEIIX — UCKU OTYACTH OTPA3HIOCh Ha COBPEMEHHOM | pask/IaHCKOM KOIEKCe
P®, KOTOpBIN COAEPKUT YETKYIO CTPYKTYPY, Pa3ACiAIOLIy0 HOPMBI Ha YacCTH,
pa3zenbl U INIaBbl, OXBATHIBAIOIUE OCHOBHEIE IPABOOTHOIIEHUS. *

Tak ’k€ CTOMT OTMETUTh WHCTUTYT topuaudeckux juil. CaMoro moHATUS HE
CYILIECTBOBAJIO, OHO OBLJIO pa3paboTaHO cCaMbIM OOIIMM 00pa3oM, HO CYIIIECTBOBAIIO
npaBoBoe perynupoBanue. Opuanueckoe U0 — 3T0 (urypa pa3BUTHIX
PBIHOYHBIX OTHOIIEHUM, KOTOpPHIE TOJIBKO Hayajdd CKJIQJbIBaTbCsi HA MOMEHT
CYIIECTBOBAHMUS PHMCKOTO mpaBa. [103ToMy, OIMHOW M3 TVIaBHBIX 3aCiayr PUMIISH
SIBIIIETCSI TO, YTO OHH JTIOMYMAJIHCh JIO MJICH, XOTS U HE YCIIETH Pa3BUTh €€ B TIOTHOM
Mepe. B auTeparype ymOMUHAIOTCS CIEAYIONMIAE «COIUATbHBIC CIUHHUIIBIY,
BBICTYTAIOIIAMHE IOPUINYCCKUMU JIUIIAMU B ApeBHEM Pume: mpodeccronansHbie 1
PENUTHUO3HBIE COIO3BI, CAMOYIPABIISIFOIINECS MECTHBIE TPaXKIAHCKHE OOITUHBI,
rocyaapcTBeHHas Ka3Ha, KOPIopaIuu.

VY IOpUINYECKHX JIUIl B PUMCKOM TIPaBE MPOCIEKUBATUCH PU3HAKU, KOTOPHIE
colepkaTrcsi M B COBPEMEHHOM 3aKOHOJATeNnbCTBE. Hampumep, oT uMeHuH
KOpIIOpaliid B CYJ€ MOT BBICTyNarh MPEACTaBUTENIb, OH € MOI 3aKJIIuaTh
CTUNYJISIITUU OT MMEHHU oObenuHeHus. Ceiuac NpeICTaBUTEIBLCTBO PETYIUPYETCS
182 crarweit 'KP®. Tak ke, OTBETCTBEHHOCTh KOJUIETUH OMPEIeNsiach ee 00IuM
umytecTBoM. Celuac FOpUINYECKUE JTUIAa OTBEUAIOT IO CBOMM 00s13aTeIbCTBAM 0e3
TIPUBJIEYEHHS UMYIIECTBA yupeaureneii (cT. 56 TKP®D).®

Pa3zpaborannas pumisiHamu ¢opMa IOPUANYECKOTO JIMIA cTajga OCHOBOM, Ha

KOTOPOM CTPOMIIUCH pa3sHOpoaHbIe oOpa3oBanus. [Ipoctora Gopmbl 3akitodanach B

4 Tait. Uncturymuu. M.:FOpucts, 1997. - C. 5-14

STloxaes JI. B. Pumckoe yacTHOE MpaBo y4eOHUK I By30B/ of obmielt penakiueit akagemun PAH n.10. 1. [Ipod.
B. C. Hepcecsiaua — ¢. 269
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TOM, YTO K OPTraHU3ALMIM IPUMEHSIUCH T€ XKE HOPMBI, KOTOPBIE MPUMEHSUINCH K
uram. ®

Bce BhlenepeyncieHHOe SBISETCS MPOSBICHUEM PEUEHNIUN PUMCKOrO
npaBa. MOXHO BBIACIUTD CIEIYIOLIEe ONpeesieHre: peLenius — Tpancpopmanus
HOPM HMHOCTPAHHOI'O 3aKOHOAATEIhCTBA M HAKIIAJIbIBAHUE UX HA OTEYECTBEHHOE
MpaBo C IEIbI0 CO37aHus Oojee TMOKOM MPaBOBOM CHUCTEMbBI, PA3BUTHIO HOBBIX
KOHLIENIMIA M MOAXOAOB K ImpaBy. Penenuus mMo3BOJsS€T HUCIOJIb30BATH
MEXAYHApPOIHBI U UCTOPUUECKHUI ONBIT IS YAyYLIEHUS TPaBONPHUMEHUTEIBHON
npakTukd. Ho ciiegyer oTMeTHTh, YTO BCE 3aKOHONATENBCTBO Poccum HE MOXET
HOJHOCThIO 0a3upoBaThCcsi Ha mpaBe Puma, moTtomMy 4ToO 0OIIECTBO MOCTENEHHO
YCIIOXKHSIETCS, TMOSIBJIAIOTCS HOBBIE OTHOILIEHUS, TPEOYyIOIIHUE PpPEeryJIupOBaHUS.
Opnako, pUMCKOE TIPaBO OCTAeTCs BOCTPEOOBAHHBIM B  COBPEMEHHOM
3akoHozaarenbeTBe Poccuiickon @enepanuu. B cCOBpeMeHHbIN TEPUOJT OHO SIBIIAETCS
0a30il mpaBOBOMl JOKTpUHBI Poccum mocpeACcTBOM NPUMEHEHUsT MOHATHH U

IIPUHLMIIOB PUMCKOTO IIPaBa.
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