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AHHOTALUA.

B Hacrosimiel ctaTbe MCCeNyeTcsl BOMPOC 3alIUThl UMYIIECTBEHHBIX MPaB C TOYKHU
3peHUs IEUCTBYIOIIETO IPAXIAHCKOro 3aKoHoaarenbcTBa Poccuiickon denepanuu, a
TaK)kKe COBPEMEHHOTO BUICHHS YICHBIX Ha IIOHUMAaHUE CIIEITU(PUKHI CTIOCOO0B 3aIUThHI
MMYUIIECTBEHHBIX MPaB M BO3MOXKHOCTH MX COBEPIIECHCTBOBaHUS. PaccmarpuBaercs
cyneOHasi MpakTUKa MO HCCIeayeMO MpoOiieMe, MPUBOIATCSA TOJOKUTENbHBIE U

OTPHULATCIIBHBIC ITO3UIINHU 3aKOHOAATCIILCTBA I10 paCCMATPUBACMOMY BOIIPOCY.

KiroueBble cjioBa: 3allluTa UMYIICCTBCHHLIX IIpaB, OCIIN 3allIUThl UMYIICCTBCHHBIX

Ipas, CIIOCOOBI 3alIUTbl UMYIICCTBCHHBIX IIPaB, Cy6’BeKTBI 3allIUThI, OTBCTCTBCHHOCTB.
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This article examines the issue of protecting property rights from the point of view of
the current civil legislation of the Russian Federation, as well as the modern vision of
scientists to understand the specifics of ways to protect property rights and the
possibility of their improvement. Judicial practice on the problem under study is
considered, positive and negative positions of the legislation on the issue under

consideration are given.
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I/ICTOpI/I‘-ICCKI/I TaK CJI0KHJIOChb, YTO OTHOIICHU 110 ITOBOAY COOCTBEHHOCTH OBLIN
BCCraga M 6YI[YT SIBIISITECS. HEOTHEMJIEMOM 4YacCTbhIO KU3HU YCJIOBCKA, ITOCKOJIBKY

o0JalaHKe TeM WM UHBIM OJIaroM MPHUIAeT YETOBEKY OINPEACIICHHBIN CTaTYyC.
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B coBpeMEHHOM POCCHIICKOM 3aKOHOJATENbCTBE YIIOMUHAHNE UMYILECTBEHHBIX
IpaB BCTPEYAETCS MPAKTUUECKH B KaXXJIOM IPOpUIbHOM KOJIU(UKALIMOHHOM aKkTe. B
HAay4YHOH Cpesie TaKKe CYHIECTBYET MHOXECTBO MHTEPHPETALUNA paccMaTpUBAEMOrO
nouatus. Ho, npu BceM 3TOM, 4YETKOrO ONPEAEICHUS TEPMHHA «UMYILECTBEHHOE
MIPaBO» HE PACKPBIBAETCSI HU OJHUM HOPMATHUBHBIM aKTOM.

O6parumess k IlocranoBnenusm KouctutymmonHoro cyna P®d, kotopsie
Pa3bACHAIOT CYTh UMYILECTBEHHBIX MpaB. Tak, B [loctanoBnennn KoHCTUTYIMOHHOTO
Cyna P® Ne 14-I1 or 28.10.1999 r. ykazaHO, 4TO MOJ MMYIIECTBEHHBIMU NPABAMHU
NOHUMAIOTCS TpaBa TpeOoBanus [l], W3 dwero ciemyer, 4YTO BO3MOXKHOCTBH
pacCMOTpEHUsI TakuX IIpaB B KauyecTBE OOBEKTOB B3BICKAHUS MO TIPa)KIaHCKO-
IPaBOBOMY 00sI3aTENIbCTBY, CYIIECTBYET.

JpyrumM npHMEpOM SBIIIETCS pasbsiCHEHUEe eunie ofgHoro IloctaHoBieHMs
Koncturyunonnoro Cyna P® Ne 9-IT or 2000 r., B KOTOpPOM 3aKpeIuisgeTcs
BO3MOXHOCTh Ka)JOr0 YeJIOBEKa MMETh Ha IMpaBe COOCTBEHHOCTH OMNPEIEICHHOE
UMYIIECTBO [2], U3 Yero Takke Claeayer, 4To KaKAbIH 00J1aaeT MpaBoOM Ha BIIaJICHUE,
M0JIb30BAaHUE U PACHOPSKEHHWE CBOMM HMMYIIECTBOM KaK CaMOCTOATENbHO, TaK H
BMECTE C UHBIMU JIMLIAMH.

O4eBUAHO, YTO €CIIM CYHIECTBYET ONPENEIECHHOE MTPaBo, TO CYIIECTBYET U PUCK
MOCATaTENIbCTBA HA HEro. B CBA3M ¢ ueM akTyajieH BOMPOC O BO3MOXKHBIX CIIOCO0aX
3aIATHl IMYIIECTBEHHBIX IIPaB, XOTS B FOPUINYECKON HAYUHOU JIUTEPATYPE TAKKE HE
CJIOXKHJIOCH €JUHOTO ONPEIEIICHHS paCCMATPUBAEMOIO ITOHATHS.

B coBpeMeHHBIX peanusX poJib IpaBa COOCTBEHHOCTH HEBO3MOXKHO
IEPEOLICHUTD, TOCKOJIbKY UM OXBATHIBAIOTCS IPAKTHUYECKU BCE CPephl 00IECTBEHHON
*u3HU. KpoMe Toro, 10 cUX Mop OTCYTCTBYET LIETOCTHBIN MOAX0/ K ONPEIEICHUIO U
CUCTEMATUKE BONPOCOB OTHOIIEHUH COOCTBEHHOCTHM W HMMYILECTBEHHBIX IpaB; B
YaCTHOCTH, BOIIPOC MX 3aLIUTHI MPOPa0OTaH HE JIYyUIIHUM 00pa3oM, XOTA 3al[uTa Ipas
U SIBJISIETCS OCHOBHBIM (haKTOPOM MX OOECIICUEHUS U peaTn3aluu.

TepMHUHOIOTMYECKH IOJ  CAMHM  OIPENEIICHHEM  IOHATHSA  «3aluTay

pacCMaTpuBacTCiaA CHCTCMA IIPHHATBIX MCP, HCIIOJIB3YCMBIX MOJIA pPCalnu3alin
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CYOBEKTUBHOTO T'pa)KIaHCKOro mpasa (IpaB), KOTOPbIE, B TOM YHCJIE, BKIIOYAIOT B
ce0sl U CyJneOHYIO 3allUTy, 3aKOHOAATEIbHbIE, X03WCTBEHHBIE, OpraHU3aL[IOHHBIE,
TEXHUYECKUE U WHBIE CPEACTBA U MEPBI, @ TAKXKE BO3MOYKHOCTHU ISl CAMO3AILUTHI
UMYIIECTBEHHBIX mpas [4, c. 40].

Hccnenosarenu-reoperuku M.M. bparunckuit u B.B. ButpsHckuii npu4ucistoT
ycTaHoBIIeHHBIE B cT. 12 [I'paxkmanckoro komekca P® BapuaHThl 3alUTHI
MMYILIECTBEHHBIX MpPaB K MEPBOMY YPOBHIO PEryJHpPOBAHUS 3aLIUTHBIX CHOCOOOB,
MMEHYEMBIMU YHUBEPCAIbHBIMH CIIOCOOAMH, T.€. TAaKUMH, KaKHE€ BO3MOXHO
WCIIOJIB30BaTh C LEIbIO 3alUTHI KAKUX YTOAHO IPaB.

Hpyrue, 3aKkOHOAATENBHO NPETyCMOTPEHHBbIE, CHOCOOBI, HCCIIEI0BATEIN
IIPUYUCIISIOT KO BTOPOMY YPOBHIO PEryJIMPOBAHMS, UCIIOJIB3YEMBIX C LIEJIBIO 3aIIATHI
JIMIITb ONPECICHHBIX BUAOB TpaB (Hampumep, JUIS 3allUThl MPaB ydpeauTesci
IOPUANYECKOr0 JIUIa, COOCTBEHHUKOB U T. 1.). [lomoOGHbIe crnocoObl mpaBO3alIUThI
HA3bIBAIOTCS CHCIMAIbHBIMH [3, ¢. 412].

['pak1aHCKO-IPaBOBOE 3aKOHOAATEIBCTBO PA3JIM4aCT MCKOBBIE U HEHUCKOBBIE
CIOCOOBI 3aIIUTHI ITPaB, pa3AesieHue Ha KOTOPbIE, BCE K€, YCIOBHO.

HenckoBbIMHU SIBIIAIOTCS: pEIEHUE Cy1a O BO3MEILIEHUH MaTEpUaAJIbHOIO yIlepoa,
PECTUTYIIMS 110 YTOJIOBHOMY IIpaBy, a TaKKe BO3MEIIEHHE Bpena B JOOPOBOJIBHOM
MOPAJKE U IIpoYee.

HckoBbIM crIOCOOOM BOCCTAHOBIJIEHHS HApYIIEHHOTO HMMYILECTBEHHOTO IpaBa
BBICTYIIAET O0OpAIllEHHE C TPAKTAHCKO-TIPABOBBIM UCKOM. DTOT CITIOCOO B COBPEMEHHOM
NPaBONPUMEHUTEIBLHON TMpaKkTUKE TMPU3HAETCS Haubojee paclpOCTPAHEHHBIM U
OCHOBHBIM.

Tax, poccuiickuit uccnenonarens T.I1. IlogmmBanoB cuuraer, 4To0 0OCOOEHHOCTH
MCKAa O MPU3HAHUM BEIIHOIO IMpaBa OOYCIOBJIEHBI €r0 BELIHBIM XapaKTepoM, T.€.
OTHECEHUEM K BEILIHBIM HCKaM, a IPU3HAKU HCKa O NPU3HAHUM BEILIHOI'O IIpaBa
XapaKTEepU3YIOT NMPEIMET JOKa3bIBaHUS U YCIOBUS yJIOBIETBOPEHHUs 3TOro ucka. Kak
CIIEZICTBUE, BBIJIECJICHHE CBOMCTB paccMaTpUBaeMOro croco0a 3aliuThl MO3BOJISIET

OTIPaHUYUTH €r0 OT APYTUX CIOCOOOB 3alIUThI BEIIHBIX mpaB [8, ¢. 12].
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Poccuiickue u coBerckue yudennle-npaBoBeanl A.Il. CepreeB u FO.K. Toncroi,
npencrasistomre Cankt-IlerepOyprekyro mKoIy TpaXk/1aHCKOTro IpaBa, paccyxaas o
IPaBOBBIX Me€pax, BBITEKAIOIIMX M3 Pa3HOOOPa3HBIX TIPaxkJTaHCKO-TPABOBBIX
MHCTUTYTOB, BBIJCISIOT CJIEAYIOIIME: NPUHIIMIbBI 3allUThl I[pPaB COOCTBEHHUKA,
OOBSIBICHHOTO YTPATUBIIUM WM MPEANOJIIOKHUTEIBHO YMEPIIUM B OMNPEIEICHHBIM
obpazom (ctatbu 43, 46 'K P®), unrepecsl CTOpOH B ciiyyae NPU3HAHUSA CIEIKU
HenerictBuTenbHOM (ctathu 167-180 'K PD), 06 OTBETCTBEHHOCTH 3aIOTOJIep KaTENs
(cratesa 344 T'K P®), xpanurens Wiv MONEYUTENST HACIEICTBEHHOTO UMYIIIECTBA 3a
NOpYy WM yTpaTy UMYIIECTBA.

Kpome TOro, aBTOpbl yHOMHHAIOT M YETBEPTYIO (0COOYIO) IpyHmy 3alluThl
BEIIHBIX IIPAB, K KOTOPOI OTHOCSTCS, B YaCTHOCTU: HOPMbI-TapaHTHH, YCTAaHOBJICHHbBIE
3aKOHOM TIpM  HAlMOHAIM3AIlMW, PEKBU3MIIMHM, U3BATUM Y COOCTBEHHUKA
0ecxX034iCTBEHHBIX KYJIbTYPHBIX EHHOCTEH, IPU U3BATUU 3€METbHBIX YYaCTKOB JJIs
rOCYJapCTBEHHBIX WK MYHUIIMIIATBHBIX HYXK] [5, ¢. 549].

IIpu »tom, E.A. CyxaHOB, POCCHUICKMI M COBETCKHWA YYEHBIN-NPABOBEL,
MPEACTABIISIIONINN MOCKOBCKYIO IIKOJY T'Pa)JIaHCKOI'O MpaBa, BBIJCISET B KaUeCTBE
OTJENbHOW IPYNIBI; KCKU K OpraHaM roCyIapCTBEHHOMN BIAacTH (C TpeOOBaHUSIMU MO
BO3MEILEHUIO YOBITKOB, KOTOPbIE€ IPUYMHEHBI OPIraHAMH MECTHOI'O CaMOYIIPaBJIECHUS
WIM UX JODKHOCTHBIMH JIMIAMU (PU3UYECKHM JIUIIAM B pe3yJbTaTe CBOMX
HEnpaBOMEpHbIX neicTBuil (Oe3meiictBus) (ctathst 16 'K P®); ucku o6 ormene
HCHOPMATHBHBIX aKTOB rOCYIaPCTBEHHBIX M MYHHIIUIIAIILHBIX OPraHoB [6, c. 614].

He pemien Bonmpoc 00 OTBETCTBEHHOCTH, B IMPOIIECCE MCCIEAOBAHHS KOTOPOTO
MPAKTUYECKUA HE HCIOJNB3YETCS MEXAUCHUIUIMHAPHBIN MOAXO0J W HE MPUMEHSIOTCS
METO/Ibl UCCIIEIOBAHUS CMEXHBIX HAYK, YTO MOIJIO OBl TOMOYb 0OJI€e TIIATETLHOMY
W3YYEHUIO W JIETaJIbHOMY aHAJIM3y CYUIHOCTH OTBETCTBEHHOCTH B TIPaKIaHCKO-
MPaBOBBIX OTHOIICHUSX.

Haxoxxnenue oTBeTa Ha 3TOT BONPOC SIBISETCS CYIIECTBEHHBIM YCIOBHEM

COBCPHICHCTBOBAHUA Fpa)I(,HaHCKO-HpaBOBOﬁ JOKTPHUHBI 00 OTBETCTBEHHOCTH U €€
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nanpHeumero >()QeKTUBHOrO pa3BuTHs, a Takke 3PPEKTUBHOTO MPUMECHECHHS
HOPMAaTHBHBIX TTOJIOKEHHH B 3TOM cdepe.

Heobxonumo y4uThiBaTh M TOT (DAKT, 4TO B CIOKUBIIEUCS MPABOBON CHUCTEME,
3alllUTHBIE MEPBI HE TOXKIECTBEHHBI ME€paM OTBETCTBEHHOCTH. B psize ciryyaeB Mepsl
OTBETCTBEHHOCTH HEJb351 OTHECTH K 3alIUTHBIM CPEACTBAM BELIHBIX MPaB.

JIOMMHHMPYIOLIYIO POJIb UTPAIOT MOTEHIIMAIBHO HEOJArONPUATHBIE MOCIIEICTBHS
(cankmuu) ans Tex Jml (JIMIAa), KOTOPbIe HAPYIIMIN CyOBEKTHBHBIC MpaBa JAPYTUX
JIULL, P 3TOM OCHOBHOM LIETIBIO 3AIIUTHI OCTAETCS BOCCTAHOBIIEHUE HAPYUIEHHBIX U
MIPU3HAHUE OCTIAPUBAEMBIX IPAaB.

B coorBerctBum Hopmamu aeuctByrouier  Koncrurymum  Poccuiickon
denepaluy B HALLIEH CTPAaHE FAPaHTUPYETCs FOCYAApPCTBEHHAs 3alUTa IIPaB YeJI0BEKa
U rpaxaanuHa (4. 1 cr. 45); KaxIplii UIMeeT MPaBO Ha 3aIIUTy CBOUX IPAB JFOOBIMH
crioco0aMu, He 3alpeIIeHHBIMU 3aKOHOM (4. 2 cT. 45).

Crnenyer, OHAKO, 3aMETHTh, YTO HOPMBI [ 'paxkianckoro konekca P (cr.12)
coBmnagaoT ¢ Hopmamu Koncturyiuu PO (ct. 45) aumb yactuuno. Takum oOpazom,
yKa3aHHass cTaThsg KOHCTUTyIMH NpEenoCTaBiIseT BCeM rpaxaaHaM Poccuiickon
®denepanuu MpaBo 3alUIaTh CBOU MpaBa JOOBIMU CIIOCOOAMHU, HE 3aMpEeleHHBIMU
3aKOHOM, a B mocjeaHeM a03arle BblmeykazaHHoi ctatbul ['K PD ormedens! nuimib
CHOCOOBI, NPEIYCMOTPEHHBIE [UIsl 3aIlUThl MpPaB B COOTBETCTBUH C 3aKOHOM.
[TpencraBisiercs HEOOXOAMMBIM U3MEHUTH COAECpPKAHUE YKa3aHHOTO IYHKTa CTATbU
'K P® B moiHOM COOTBETCTBUHM C KOHCTUTYIIMOHHOW HOpMoM (4. 2 cT. 45
Kouctutymun P®), nuznoxxus B mociaeaHem ad3ale TakKe HHbIE CIIOCOObI, KOTOPhIE HE
3anpelIeHbl 3aKOHOM.

B 3akmouenue, mnonaraeM OoJiee 11€7€CO00pa3HBIM  HM3JI0KUTh BUJICHHE
BAPUAHTOB 3alllUTHl B KA4YECTBE OMNPEJEIECHHBIX MAaTepUaJbHO-NPABOBBIX MEP,
HOCSIIIMX MPUHYJIUTEIbHBI XapakTep, BBIPAKEHHBIX B HOPMax 3aKoOHa, W
CIOCOOCTBYIOIIMX BOCCTAHOBJICHHUIO WJIM NPU3HAHUIO HAPYUIEHHBIMHU ONpPEIEIECHHBIX
MpaB, a TAKXKe MPUMEHEHUS] MEP BIUSHUS K JUIy, BAHOBHOMY B HAPYIIECHUU IPaB.

BrinenstoT obmue (yHUBEpCallbHBIC) U CIICIIMAIBHBIC CTIOCOOBI 3aIlIUTHI.
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K npumepy, B mepedeHb yHuBepcanbHbIX crocoboB 3aumtbel C.A. Kymps,
OTHOCUT METOABl B3bICKAHMS HEYCTOMKH, IIPU3HAHUA HEACHCTBUTEIBHOCTU
IPOBEJCHHON CENKH, KOTOPhIE MOYKHO MIPUMEHUTH TOJIBKO B 005A3aTE€IBLHOM IMOPSJIKE
[7,c. 3].

VYHuBepcanbHble CIOCOOBI 3a1UTHI onpeeneHsl B ¢T. 12 'K PO u ucnons3yrores
B KAueCTBE 3aIlUTHI JIOOBIX CYOBEKTHBHBIX NpPaB, B TO BpeMsl KakK CIELUUaTIbHBIC
CHOCOOBI 3alllUTHl OMpPENeNsAIOTCS JAPYrMMU HopMaMmH ['pakgaHcKoro Kojekca,
denepanbHbIMU  3aKOHAMHU. BO3MOXXHOCTb HMX  NPUMEHEHUs  00YCJIOBJIEHA

onpcacCJICHHbIMY BUJaMHA HapymeHI/Iﬁ HIIA 3allUINAacMBbIX IIpaB.
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