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AHHOTALUA

B Hacrosiiei crtaTbe aBTOPOM pacCMAaTPUBAKOTCS OCHOBHBIE FAPAaHTUU PeaTU3allvu
mpaBa rpaxaaH Ha cyaeOHyro 3amuty. [IpoBoguTcs aHamu3 3aKOHOJATENIbHBIX
MOJIOKEHUM, PACKPBIBAIOIINX OCHOBHOE COJIEp)KAHUE TMPABOBBIX TapaHTHM Ha
cyneOnyro 3ammuty. IlogpoOHO paccMaTpHBAIOTCS COJEpXkKaIuecs B IOPUIAYSCKOM
JIATEPATYPE TEOPETUUECKUE IMOAXOJbl K ONPEICIICHUI0 TapaHTHM, OTPa)KaroIINX
NPUHIUANBI 3aKOHHOCTH M CIPAaBEIJIMBOCTH IIPOLIECCAa CYAONPOU3BOACTBA, Kak
OCHOBHOUM (hopMBI OOecTieueHusl 3alUThl MpaB M 3aKOHHBIX HWHTEPECOB TIpaxiaH.
Ocob60e BHMMaHUE aBTOPOM YIelseTcs coaepkanuto nonoxenuit Koncturymuu PO,
OTIPEIECTISIONIMX OCHOBHBIC TAPAaHTUM peaIM3alliy MpaBa Ha Cy/neOHyro 3ammuTy. I1o
pe3yabTataM  MPOBEJICHHOIO  HCCIENOBaHUS  CHOPMYIMPOBAHBI  BBIBOJBI O
HEOOXOAUMOCTH COBEPIIECHCTBOBAHUSA OCHOBHBIX OpPraHU3alMOHHbBIX u
MPOIIECCYAThHBIX MEXaHU3MOB peaIM3allii TapaHTUH NpaB TPakJaH Ha CyAcOHYIO
3aIUTY.

KiroueBble ciioBa: cyneOHas 3amiuTa, YaCTHOE IIPaBo, MpaBa M CBOOOIBI TpaKaaH,

IIPpaBOBBIC I'aPpaAHTHH, Cy,Z[€6Haﬂ BJIaCTh, KOHCTUTYIIMOHHBLIC ITpaBa.

ABOUT GUARANTEES OF REALIZATION OF THE RIGHT TO JUDICIAL
PROTECTION IN PRIVATE LAW
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Abstract

In this article, the author examines the main guarantees of the realization of the right
of citizens to judicial protection. The analysis of legislative provisions revealing the
main content of legal guarantees for judicial protection is carried out. The theoretical
approaches contained in the legal literature to the definition of guarantees reflecting
the principles of legality and fairness of the judicial process as the main form of
ensuring the protection of the rights and legitimate interests of citizens are considered
in detail. The author pays special attention to the content of the provisions of the
Constitution of the Russian Federation defining the basic guarantees of the right to
judicial protection. Based on the results of the study, conclusions are formulated about
the need to improve the basic organizational and procedural mechanisms for the
implementation of guarantees of citizens' rights to judicial protection.

Keywords: judicial protection, private law, citizens' rights and freedoms, legal
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B cucteme rocynapctBeHHO-IIpaBoro o0ecrneyeHnss KOHCTUTYLMOHHBIX MPaB U
cBO0OJI ueoBeka 0co0yI0 poJib UrpaeT cyaeOHas 3amura. [IpaBo yenoBeka Ha 3aITUTY
CBOMX NIpaB U CBOOOJ B CyJ€OHOM TMOpSIKE, a TAaKKe T'apaHTUU €ro peaan3aluu
npeaycMaTpuBaroTcs psiioMm mnonoxkeHudt Koncturynuu P®. TMapantus cyneOHoM
3allUThI, TIpeaycMoTpeHHass cratbeil 46 Konctutymuu PO, npencrtapiser coOoit
OCHOBHOM M HauOoisiee 3(P(PEKTHUBHBI MEXaHU3M pean3aluu KOHCTUTYLHOHHBIX
MOJIO’KEHUH, ONPEENSIONINX HAUBBICIICH IIEHHOCTHIO MIPaBa U CBOOOABI KaXkI0T0, U

HaACIAIOIMNX TOCYyAapCTBO 00513aHHOCTBIO I10 UX IIPHU3HAHUIO, CO6J'IIOI[€HI/IIO H 3allInuTe

[1].
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Ha cerognsiiianii 1eHp pacCMOTPEHHE BOMPOCOB IMPENOCTABICHUS TapaHTUN
peain3aiuy npasa Ha cy1e0HyI0 (OpMY 3alUThI MPUOOPETAET 0COOYIO aKTYaTIbHOCTh
B CBs3M ¢ BbIXojioM Poccuiickoit @enepanuun n3 Cosera EBponbsl B 2022 ropy.
VYkazaHHOe COOBITHE TMOBJIEKIO 3a CO0OM psAl comepKaTelibHbIX HM3MEHEHUN B
pOCCHIICKOM 3aKOHOIaTenbCTBE. Tak, HanmpuMep, ObUT MPUHAT QenepanibHbIi 3aK0H 00
OTKa3e OT ucnojHeHus pemennii EBpomneiickoro Cyma no npasa uenoBeka [9]. JlanHoe
pelieHrne BbI3BAJIO OypHBIE OOCYXJIEHHS CO CTOPOHBI HAYyYHOM M HOPUAUYECKOMN
00IIIeCTBEHHOCTU. B OONBIIMHCTBE CIIy4aeB MCCIEN0BATENN 3a/1al0TCA BOIIPOCOM, HE
MOBJUSAET I OTKa3 oT ucnojgHeHus permeHuid ECITY na cHmkenne 3G PeKTHBHOCTH
CHUCTEMBI 3alUThl TpaB W cBoOom Tpaxman Poccum. Ilpesunent Poccuiickoii
denepalii 3aTPOHYJT JaHHBIA BOMPOC B CBOeM BbICTyIieHHMH OT 14.02.2023 Ha
o0IIeM COBEIIaHUU TMPEACTaBUTENICH CyNeOHOM BiacTH M OOpaTW BHUMAaHHE Ha
HEYKOCHUTENIbHOE OOecrieueHre rapaHTHil peajau3aliy MpaB rpaxk/iaH Ha CyaeOHYyIo
saury [5]. Takum 00pa3oM, ¢ y4ETOM CIIOKHMBIICHCS CUTYallMd Ha OTEYECTBEHHYIO
CylleOHYI0 CHUCTEMY BO3JIaraercsi ocobasi OTBETCTBEHHOCTh MO (hOPMHUPOBAHUIO
MaKCUMaJIbHO OOBEKTUBHOIO M 3(PQPEKTUBHOTO MEXaHU3Ma OCYILECTBICHHUS
MPaBOCYAUS IO BOIIPOCAM 3aIUTHI ITPaB U CBOOOJ] TPaXK/IaH.

B nayuHoli nureparype B paMKax peajiM3alliy MpaBa Ha CYACOHYIO 3alIUTy
TPaJAWIIMIOHHO TIOHUMAaeTCs (OPMUPOBAHWE W BOIUIOMICHUE COOTBETCTBYIOIIUX
MPABOBBIX HOPM C IIE€TBI0 OOECIeUeHUs MPaBOMEPHOTO TMOBEIACHUS PAa3THMUHBIX
CyOBEKTOB MPABOOTHOIIIEHU, B TOM YHCII€ OPTaHOB TOCYJaPCTBEHHOM BIACTH, UHBIX
opranuzanuii u rpaxiaas [8].

NucturyT cyneOHOM 3a1UThI 00/1a/1a€T YHUBEPCATbHBIMU XapaKTePUCTUKAMU U
SBJISIETCSL TIPEIMETOM PACCMOTPEHUSI PA3JIMUHBIX MPABOBBIX OTpacied, B TOM YHUCIIe
KOHCTUTYIIMOHHOTO, YaCTHOT'O U IMyOJIMYHOro mpapa. [Ipu 3TOM OH BBITIOJIHSIET OJIHY
M3 OCHOBHBIX 33/1ad CHUCTEMbl IOCYJAPCTBEHHBIX OPraHOB M TOCYAapCTBa B IIEJIOM,
KOTOpasi 3aKJIF0YaeTCsl B peaju3aluy MpaB W cBoOON rpaxnaH [7]. g perieHus
YKa3aHHBIX 3a7a4 HAay4YHbIM COOOIIECTBOM H 3aKOHOJATeJIeM BBIPAOOTaH Psij

TapaHTH, OTPAXKAOIIUX OCHOBHBIE MPUHUHUIBI PABOCYAUS B MPOLIECCE peaATU3aluN
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mpaBa Ha CyneOHYIO 3amuTy. B OTHOIIEHUH MpaBOCyAMs B paMKax 4acTHOT'O MpaBa
rapaHnTud 00eCIeYeHUsl Cy/NeOHOM 3aIUThl HAXOMSIT CBOE OTPAXCHHE B OTACIbHBIX
nonoxkenusix Koncturynuu P®, npaBoBsix no3unusax Koncruryuuonnoro Cyna PO
(nanee — KC P®), a takxke B MHBIX HOPMATUBHBIX MPABOBBIX akTax (heaepaibHOro
ypoBHA. OCHOBHBIM €r0 COJIEpPKAHUEM SBIISIETCS BCECTOPOHHEE, CBOEBPEMEHHOE U
00BEKTUBHOE PACCMOTPEHHE COOTBETCTBYIOIIMX JIeJT B IPOLIECCE CYIONPOU3BOICTBA C
LEJIbIO 3alIMThl HAPYIICHHBIX MPAB U 3aKOHHBIX UHTEPECOB TPAXKIaH.

OnHolt M3 OCHOBHBIX IMPaBOBBIX TapaHTUW pealu3alliy MpaBa Ha CyIEOHYIO
3aIUTY SIBJISIETCS MPE3YMIIMS HEBUHOBHOCTH, MPEAyCMOTpeHHass cTaTbed 49
Koncrurymuun P® [1]. Tak, yo0oe JHI0O, B OTHOIICHHH KOTOPOTO BBIJIBUTAIOTCS
OOBMHEHHE B COBEPIICHHH pPA3JIMYHOTO pOJAA TMPECTYIJICHUH, OYyIAeT CUUTaThCS
HEBUHOBHBIM JI0 TE€X TOp, MOKa €ro BUHA He OyneT qoka3zana. Cienyer OTMETUTD, YTO
B COOTBETCTBUM C TpeOOBAaHUAMM 3aKOHOJATEIbCTBA, OOBHUHAEMBIH HE JIOJKEH
JTIOKa3bIBaTh CBOIO HEBUHOBHOCTD, & COOP COOTBETCTBYIOUIUX JJOKA3ATENbCTB SABIISIETCS
00513aHHOCTBIO CTOPOHBI OOBHUHEHUS.

Cnenyromas rapantusi npeaycMmarpuBaerca cratbed 50 Konctutynum PO,
KOTOpasi ONpenessieT JOMyCTUMOCTh AokazarenbeTB [1]. Tak, mokazaTenbcTBa, IS
MOJTYYICHUS KOTOPBIX OBLT HAPYIIEH 3aKOH, HE MOT'YT OBITh UCTIOJIB30BaHBI B CyJI€OHOM
nmpouecce. B HayyHOM JMTEpaType NOMYCTUMOCTH JIOKA3aTENbCTB TPAAULIMOHHO
MIPEICTABIISIETCS B KayeCTBE OCHOBHOTO YCIOBHS (GopMHpoBaHUA S(PPEKTUBHOTO
MexaHu3Ma cyneOHoM 3amuThl. l[IpemcraBnsercs, 4YTO 3aKperyieHue MPUHIINIA
JOITYCTUMOCTH JI0Ka3aTeIbCTB HA 3aKOHOJATEIbHO YPOBHE OOECHEYUT CO3/IaHHE
JOTIOJIHUTENIBHBIX TMPEMATCTBUA K MPOTUBOIPABHOMY TOBEAECHUIO YYAaCTHHUKOB
CYJOIPOU3BOJICTBA, a TAK)KE MPOSBIECHUIO (POPMATILHOI'O OTHOIIEHHUSI K TOPSAAKY cOopa
JIOKa3aTENbCTB.

Emie onHol rapanTuedl peain3aldy MpaBa Ha CyIEOHYIO 3alUTY SBISETCS
MOJIOKEHUE O TOM, YTO «HHKTO HE 00s3aH CBUETEIHCTBOBATH MPOTUB CeOsl camoro,
CBOEr0 Cynpyra u OJU3KUX POJCTBEHHUKOB, KpPYI' KOTOPBIX OIpenesnsercs

benepanbabM 3akoHOMY [1]. Cremyer OTMETHTD, YTO JaHHAS TapaHTHs Ipe/noaraet
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COXpaHEHHE 0a30BbIX KYJIbTYPHBIX U CEMEUHBIX IEHHOCTEH, UMEIOIINX HAauOOJIbIIIYIO
00IIEeCTBEHHYIO 3HAYUMOCTb.

Taxxe crarbeit 54 Koncruryuuu PO npegycmarpuBaercst rapanTus Cyne0HOiM
3aIllUThI, OTPAKCHHAs] B TMOJIOKEHUU 00 OTCYTCTBUU OOpaTHOM cuiibl 3akoHa. Tak,
COBEPILEHHOE JESIHNUE, KOTOPOE HA MOMEHT CYILIECTBOBAHMS ITPABOI'0 aKTA HE SABJISIIOCH
MpaBOHAPYIIECHUEM, HE MOXKET ObITh MPU3HAHO TAKOBBIM IOCJIE BHECEHUSI U3MEHEHUI
B COOTBETCTBYIOIIEE MPABOBOE MOJOXKEeHWEe. JlaHHas TrapaHTUs  SABISAETCS
HEOOXOMMMBIM YCJIOBHEM pa3BUTHUSI OOIIECTBEHHBIX OTHOIICHUNW M 0OECIeunBacT
COOJTI0O/IEeHNEe TIPUHIIUIA 3aKOHHOCTH M CIPABEIJIMBOCTH B YCJIOBUSX JHHAMHYHOTO
W3MEHEHUS 3aKOHOAATEIbCTBA.

IIpu sTOM, B TeX ciydasiX, KOrjla OTAEIbHBIE MOJIOKEHUS 3aKOHOJATEIbCTBA
CMATYAIOT WIH B IIEJIOM OTMEHSIOT OTBETCTBEHHOCTD 3@ COBEPIIECHHOE JIESTHUE, MOXKET
ObITh TOpUMEHHMa o0paTHas cwia 3akoHa. Hacrosmue mnpaBuia ACHCTBUS
3aKOHOJATENbHBIX TPEOOBAHUM MPUMEHSIOTCS B PA3JIMYHBIX OTPACISIX POCCUKUCKOIrO
npaBa, B TOM yucie 1 yacTHOM npase. B cBoem Tpyzae C.I'. TpudoHOB Takoil MexaHU3M
JNEUCTBUSI 3aKOHOB OITUCHIBAET KAaK CBHUJETEIBCTBO T'YMAHHOM W JE€MOKPATUYHOU
XapaKTEePUCTUKE POCCUUCKOT0 3aKOHONATEIhCTBA, Tpolecc pedhopMHUPOBAHUSA
KOTOPOTO HAampaBlieH, B MEPBYI0 OYepeb, Ha OE30MacHOCTh YeNOBEKa, a TaKXKe
oOecrieyeHue MPUHIMIIOB CIPABEMJIMBOCTA M PABEHCTBA B IMPABONPUMEHUTEIBHON
npakTuke [7].

Bormpoc omnpenenenuss rapaHTHil peanu3alyy NpaBa Ha CyNeOHYIO 3allUTy
TaKKe 3a4acTyI0 HaXOJUT CBOE OTpa)KeHUE NMpu (HOPMUPOBAHUM MPABOBBIX MOZUIIUH
KC P®. K Takum rapaHTtusM 1enecoo0pa3sHo OTHECTH JOCTYIMHOCTh npaBocyaus [2];
oOecriedyeHue MPUHIMIA COCTSI3aTE€IbHOCTH M PABHOINpPABHS CTOPOH B IpoLEcce
CYZOTIPOU3BOJICTBA; COOIIOICHUE TPEOOBAHUI O MOACYAHOCTH PACCMAaTPUBAEMBIX JEIT;
oOecriedyeHNEe TPUHIUIMA CIPABEIIMBOCTH W OOBEKTHMBHOCTH, IMPEIOCTABIICHUE
BO3MOXKHOCTH O TIEpECMOTpEe Jeja BBIIIECTOsAIICH cyneOHON wuHcTaHimu [3].
be3ycnoBHO, NaHHBIM TEpEUYEHb HE SBISIETCS HCUYEPIBIBAOIIUM U PETYISAPHO

AKTYAJIIU3UPYCTCA BBUIOY 0co00Oro BHHMAHHUA CO CTOPOHBI Cy,Z[e6HOFO OopraHa
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KOHCTUTYIIMOHHOTO KOHTPOJIS K BOIPOCY OOecTeueHus MpaBa rpakJjaH Ha CyIeOHYIO
3aILHUTY.

B ropuanueckon nurTeparype TAaKKE JaHHBIA BONPOC SBJISETCS OJHOM U3
LHEHTPAJIbHBIX TEM ISl PACCMOTPEHMS, MUCCIENOBATENSIMU BBIACISIOTCS CIEAYIOIINE
MIpaBOBbIE TapaHTUMU CyNeOHON 3amuThl. B mepByro oudepeab, K HUM OTHOCATCS
MpaBuUjia OpraHU3allMid POCCUUCKON cyaeOHOM cucteMbl. OCHOBHBIE MEXaHHU3MBbI
(GbopMHpOBaHUs OpPraHOB CyAEOHOM BIIACTH OTPAXKAIOTCA B EIUWHBIX NPHUHIMIIAX
(GYHKIIMOHUPOBaHUS CyAeOHOU cucTeMbI [4].

Taxxe B KauecTBE rapaHTHH Cy1€OHOM 3aIUThI UCCIIETI0BATEISIMU BBIIEIISIOTCS
MPUHLHUIBl 3aKOHHOCTH U CIPABEMJIUBOCTH TMPH OCYLIECTBICHUHU MPaBOCYIUSL.
OtMeuaercsi, YTO OCHOBHBIE IPABOBbIE MHCTPYMEHTBI IIPABOCYUS, ONIPEACICHHbIE HA
3aKOHOJATEILHOM YpPOBHE, OOECIEUMBAIOT pPEaTU3alMI0 MPUHIMIA BEPXOBEHCTBA
3aKOHA U co3/laHus 3G (HEKTUBHOM CUCTEMBI 3alUTHI MPaB U cBoOO rpaxaaH. K Takum
MHCTPYMEHTaM 11€JIeCO00pa3HO OTHECTU: MPaBO O00KaJTOBaHUE COOTBETCTBYIOIIMX
peleHui cy1a; OCYIIECTBICHHE CYIeOHOT0 U IPOKYPOPCKOro Haa3opa [6].

Eme oaHOW BaxXHOM TapaHTHEd B HAYYHOW JUTEpPAType OIPEaeNsieTCs
HE3aBUCUMOCTH cyicOHOM Biactu. [Ipencrasnsiercs, 4To BelieIeHE Cy1e0HON BIacTH
B Ka4yeCTBE OT/AEIHHOW BETBU OOECIMEUMBAET €€ HE3aBUCHUMOCTH OT MOJUTHYECKOTO
BIUSIHUAS WHBIX TOCYJAapPCTBEHHBIX OpPraHOB U, TakKUM o00pa3oM, oOecrednBaeT
00BEKTUBHOCTH U A (HEKTUBHOCTH OCYIIIECTBICHUS PYHKITUH U momHOMOYHi. Crexyer
OTMETUTh, UYTO YKa3aHHOE IOJOKEHUE HAXOAUT CBOE OTPAKEHHE B OTIEIbHBIX
MOJIOXKCHUSAX (eepaaIbHOro 3aKOHOAaTeNbCTBA [7].

He3zaBucuMocTs M OECHpHCTPACTHOCTh CYIEW TakXKe SBISETCS IPaBOBOM
rapantuel cyaeOHOW 3amuThl. B  TmepByr odepenb, O5TO 0O0yCIaBIWBACTCS
COOTHOILIEHHEM BBICOKOI'O MOJOKEHHUS MPEACTABUTENEH CyeOHOM BIacTH U 0COO0M
3HAYUMOCTH TOW MHUCCUH, KOTOPYIO OHM BBIIONHSIOT. Cyzabsi, OCYILECTBIISISI CBOU
GyHKIIMM, HMMEET NpPaBO Ha COrJAaCOBaAaHUE CBOETO MHEHUS HCKIIOYUTEIBHO C
MOJIOKEHUSIMU 3aKOHOAATENBCTBA HA OCHOBAHUHM MaTEPHUAJIOB, PE/ICTABIECHHBIX K €T0

PacCMOTPCHHIO. HpI/I 9TOM ITPOABJICHUC JINYHOH 3aANMHTCPCCOBAHHOCTH n
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CyOBEKTMBHOTO MHEHHSI B PaMKax pPacCMOTpPEHHUs jAena He jaomyckaercs. Cremyer
OTMETHUTh, YTO 3aKOHOJATEIHHOE 3aKPEIJICHWE TMPUHIIUIIOB HE3aBUCUMOCTH U
OecTpuCTPaCTHOCTH TIPEACTABUTENCH Cy/neOHOM BIACTH AaKTUBHO CIIOCOOCTBYET
TIOBBIIIICHUIO YPOBHSI JIOBEPHsI CO CTOPOHBI OOIIECTBA K OTEYECTBEHHOW Cy/IeOHOM
CHUCTEME U oOecrneurBaeT (POpMUPOBAHKME UCKIIOUNTEILHOTO aBTOPUTETA CYIEOHBIX
OpTaHOB.

Bwmecte ¢ Tem ciieyer OTMETHTh, 94TO MPABOBBIE MEXAHU3MBI, OMPEICIISIONTHE
peaTM3aIiio OCHOBHBIX TapaHTHI Ha CyAeOHYIO 3aIlWTy, HE BCETJa COOTBETCTBYIOT
TUHAMUYHOMY OOIIECTBEHHOMY PAa3BUTHIO CTPAaHBI M aKTyaJbHBIM TpeOOBaHUSIM
COBPEMEHHOCTA. B CBsI3W C 3THM 3a4acTyl0 BO3HHKAIOT MPOOJEMBI MPABOTO
perynupoBaHus TpeOOBaHWM, HAIMpPABICHHBIX HA peaTM3alMI0 3allUThl TPaB U
3aKOHHBIX HWHTEPECOB TpakaaH. Tak, Hampumep, NMpH pealu3alid TapaHTHU Ha
cBOOOMHOE OOpalieHne B OpraHbl CyJeOHON BIACTH 3a4acTyIO0 COIMPOBOXKIAIOTCS
psagoM mpobieM, ¢ KOTOPHIMU CTAJIKMBAIOTCS TPaKIaHEe, B TOM YHCIIE: OTCYTCTBHE
YHUBEPCAIBHOCTH KOMITETCHTHOCTH CY/ICOHBIX OPTaHOB KaK B MPEAMETHOM, TaK W B
TEPPUTOPHATIBHOM CMBICIIE; TOCTYITHOCTh OOpaIleHus 3a I0OPUANIECKON TTOMOIIBIO C
NI 3alIUTHl CBOMX IMPaB; COCTI3aTENbHOCTH MPOIecca CyIONMPON3BOACTBA. Takum
o0pa3oM, OCHOBHOW 3ajiaueil TocyJapcTBa B PEIICHWW JAHHBIX MPOOJIEM, HA HaIl
B3TJIAM, siBisieTcst (popmupoBaHue S()PEKTUBHON HOPMATUBHOW TPaBOBOW 0a3bl,
pErylupyIoned  OCHOBHBIE  BONPOCHl  pealiM3allid  MPABOBBIX  TapaHTHM
COBEPIICHCTBOBAHUSI OPTaHU3AIMOHHBIX U MPOIECCYAbHBIX MEXaHU3MOB CYIeOHOMN

3alIUTHEI.
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