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Abstract. the article analyzes the ideological component of legal consciousness. Legal
Ideas give meaning and weight to the evaluation criteria in legal norms, develop legal
intuition, which is above dogmatic knowledge and bureaucratic pettifoggery. ldeology
saturates the legal form with humanistic content. Commitment to ideals does not reduce
the thinking of lawyers to constructions and algorithms. The author see legal harmony in
the combination of ideological maximalism and legal minimalism.
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AKTyanbHOCTb TEMBI BO MHOI'OM ONPENEISAETCS KPU3HCHBIMU SIBIICHUSIMH,
KOTOpbIE€ BIIODY HMMEHOBATh Y€ HE JEBHALMSAMM, a4 OTKPOBEHHBIMHU IaTOJIOIMSIMHU
IPaBOCO3HAHUSA: OT TUNEPTPOGUPOBAHHOIO IPABOTBOPUECTBA A0 PEAYLUPOBAHHOTO
npaBonpuMeHeHns. KopeHs 351a, 1o HalleMy MHEHUI0O — B XaH)KECKOM OTHOIUEHUHU K
UJECOJIOTUH: CIIOBO ATO MOMEUYEHO ""COBETCKUI OAKrpayHI0oM", a IOTOMY OCMBICIIMBAETCS
IPEUMYIIECTBEHHO B  HEraTUBHO-KPUTUKAHCKOM  KJIOYE, MaJIOOTIMYUMOM  OT
HE3aTEHUIMBOIO MPABOBOT0 HUTUIIN3MA.

CoBpeMeHHas TeHACHINA "pa3BeHYaHHs Tudepanu3ma” cuiaamMu nepeoOyBIIMXCS
Ha XOJy OKc-TuOepanoB (a HBbIHE, KaKk BOJUTCS, 3allPpaBCKUX KOHCEPBATOPOB M
YPOXIEHHBIX T'OCYIapCTBEHHHUKOB) TOJBKO 3aIlyTHIBAET JIE€J0, BEIb IIPOBO3TJIanIacMas
uMHU "MUKTaTypa 3akoHa", MO CyTH, MOHSATHE YUCTO JubepanbHoe. Kak crneactBue —
"cuHapoMm ~ OemieHoro  mpuHTEpa', cBoeoOpa3Has ~ IOpUAMYECKas ~ PEKypCHs.
KoppekTupoBare U CHAEpKHUBATh CaMOBOCIPOM3BOJCTBO 3aKOHONATEIbCTBA IPHU3BaHA
UJCOJIOrUsA; B 3TOM MHCCHS, a BOBCE HE (YHKIUS, KaKk IOJararoT MCCIEAO0BATENH,
aHanusupyromue ce penomen B ayxe teopun P. Meprona [2]. I'pemiHo pa3BuBath
"(hyHKLIMOHAT UJEOJIOTMU" U MOJIb30BaTh €€ B MHTEPECAX MOJUTUKU — XOTS Obl OTTOrO
YTO MPaBOBas UACOJOTUS HE MOXKET OBITH COUMHEHA WU pa3paborana "moxa kitod'"; oHa

HECJIUSTHHA W HepasJelibHa C TIPaBOM MHTYUTHBHBIM [6] ¥ mo3uTuBHBIM. [1o Gonbiomy
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CUETY, UACOJIOTHUS €CTh JIEATEbHOE BOIUIOIIEHUE MTPABOBOM JTOKTPUHBI, B UJ€AJIE MEKY
HUMU JOJDKEH CTOSITh 3HAK paBeHCTBa. BhICOKUI ypOBEHb MPaBOCO3HAHUS JOCTUTAETCS
JUIIb PYKOBOISIIUM MPUHIIMIIOM, 0€3 KOTOPOTro OHO JETpagupyer A0 KUTEHUCKOM
cmeTku. CrenoBaTelnbHO, UJICOTOTHS BBIIIE MPABOCO3HAHMS, HO HE HAJCTpOMKa, a €ro
TBOpEII.

Bo MHOroM ommOOYHBIMU MPECTABISIOTCS HaM MOMNBITKA OFPaHUYUTH "cdepy
BIUSHUA" UICOJIOTHH TIPABOBOM MOJIUTUKON, CBOJIS €€ K CYObEKTUBHO-TEHICHIIHO3HOMY
YOPOILIECHHUIO JCHCTBUTEIBHOCTH WM, HA00OPOT — K CHUCTEMaTU3MPOBAHHBIM
PaAIMOHAIBHO-TEOPETUYECKUM TpEACTaBICHUsIM O mpaBe. CTOPOHHUKU TMOJOOHBIX
B3TJIA/IOB CKJIOHHBI WTHOPUPOBATH WM HEAOOIEHWBATH CHUHKPETUYECKUN XapaKTep
uaeonoruu, Onarojgapss KOTOpOMY Ta o00JialaeT MOIIHBIM TIPO(HIAKTHYECKUM
noteHiuaaoM [4]. [IpaBoBbie ueH KUBBI OOJIee YCTaHOBKAMHM, HEXEIU (HOpMyIaMu, UX
aKkCMOMaTHKa peryiupyer 06e3 perjiaMmeHTanuu ( T.€. HE yCTaHABJIMBAas U HE 3ampernas),
n00 MpU3bIBAET HE JOMYyCKaTh — M TEM CaMbIM CIIOCOOCTBYET MPEIOTBPAICHUIO
npou3Bojia. Maeonorust npuaaeT CMbICI U BEC OIIEHOUYHBIM KPUTEPUSIM B IOPUIUYECKUX
HOpMaxX, pa3BUBAaET MPABOBYI0 HMHTYHUIMIO, KOTOPYIO MBI CTaBUM TOpa3/Jo BBIIIE
JOTMaTUYECKOTO 3HAHKS M OFOPOKPATUYECKOTO KPIOUKOTBOPCTBA.

MupoBoO33peHUYeCKHe YCTAaHOBKM HE KIMIIUPOBAaHBI — CTaJO OBITh, HE
dbopmupyroT npexyoexaeHuii. Meomoruss BoBce HE CTaHIAPTU3UPYET OOISCCTBEHHBIC
OTHOIIEHUS, YNPOIasi 10 MPOLEAYyp U aJTOPUTMOB; CTEPEOTUIIBI — CKOpee CIEACTBUE
JeBUalMid mpaBoco3HaHus. Maeonornueckuii moaxoj MOMOTraeT HeE yTpaTUTh YyBCTBO
peabHOCTH, KOrja oOllee BUICHHUE CUTyallMd HCKaKEHO MEJIbTEHICHHEM JIHU30]10B
MPaBOBOM JIEWCTBUTEIBHOCTH, ATy PEaTbHOCTh MAaCKUPYIOIMIMX. 3aMETUM: COBPEMEHHAsI
IOPUCTIPYAEHIIUS U3 HAYKU MYTUPYET B TEXHOJOTHIO MTpaBonipuMeHeHus. Ee agentol yxe

HE IOpHUCTBI, TEM Maye HE MpaBOBEAbl — OHU MPOCTO JIOWEPHI PA3HOTO YPOBHS
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BBIIIKOJIEHHOCTH, @  BeAb  NPUHLUIBI  MpaBa  0€3  NPUHUUIHAIBHOCTH
IIPaBONPHUMEHUTENIEH — ME/b 3BEHALIAs U KUMBAJI 3Bydalui.

[lo wHamemy yOeXIEHUIO, IOPUCT JOJKEH OBITh YKOPEHEH B MPaBOBOMU
UJICOJIOTUU: OHA €CJIM M HE TMaHalles, TO OTIMYHOE CPEJCTBO OT LIMHU3MA U codu3ma, OT
npeaB3sToro (B T.4. W HApOUYUTO OYKBAJIBHOIO) TOJKOBAHUSI HOPMATHUBHBIX
IPEANUCAHUN. 3HAYNT, HJECOJIOTHEN COBEPLIICHCTBYETCS M IOPUAMYECKAS TEXHUKA,
OYMIIASICh OT IUIEBENI MONUTPUTOPHUKU. Ckaxkem OOibIIe: JIMIIb B HPOCTPAHCTBE
IIPaBOBBIX HJEH BO3MOXHO €CIM HE YCTPaHUTh, TO CrJIAJAWTh [POTHBOPEUMS,
W3HAYaJIbHO BCTPOEHHBIE B FOPUANYECKUN MEXAHU3M.

Bo-nepBbix, OanaHc MexIy NpaBOM-NIPUBUIIETHENH U NpPaBOM-TapaHTHUEH, T.e.
BONPOC CYOBEKTHOCTH M CyOBEKTMBHM3MA B OCyIleCTBICHUM npaB. Ilonmaraem, riaBHas
IPEINOChUIKA 3JI0YNOTPEOJIEHUS 3aKI0YaeTcs B IpOOJIEHNH CYObEKTHMBHOIO IpaBa Ha
MEJIKME O3TOMCTUYECKUE BO3MOXKHOCTH. Jlnsi cepBUCHOM mapaaurmsl 'roc.ycmyr"
M0JI00OHOE PACIIMPEHUE ACCOPTHUMEHTA BIOJHE MPEACKAa3yeMO, HO HE CTOUT 3a0bIBaTh:
NPUOPUTETHAs 3ajlaya INpaBa COCTOUT HCKIIOYUTEIBHO B Pa3yMHOM KOHTpPOJE
"CyBEepeHUTETA JTMYHOCTH" (KaK MPUHATO NOHUMATh CBOOOAY Ha 3amnaje).

[Tosichum nHamy nosunuio. IIpaBo Bceraa oxpasieT, o(T)rpaHuYMBasi U TEM
CaMbIM YNOPSAA0YMBAsl OTHOLIEHUS MPEAESIaMH UX pealn3auuu. B KOHeYHOM cuere, OHO
€CThb YTWJIMTAapHas (M HE caMas yJayHas) IOIBITKAa PEMINTh BONPOCHI O PABEHCTBE —
nyreM  (QOpMaJIbHOIO  ypaBHEHHMS M aJMHMHUCTPATHUBHOIO  BBbIPAaBHUBAHUS.
dopManu3aldi0 MOXHO IIPpU3HATH €CJIM HE BBIMIPBIINIHOM, TO YX TOYHO
OECTpOUTPHIIIHON MOJEIbI0 TOBEACHUS B MpoOieMHOM curyanuu. Crano ObITb,
CTpEMJIEHHE K TMPOLEAYPHOU ONTUMHU3ALUMUA MPABOOTHOIICHUH KOHCTUTYHPYET HX
KOH(MJIUKTHBIA XapakTep, a B TakoM (opmaTe 3aKOHHOCTb Oecrojie3Ha B JIejie
BOCCTAHOBJICHUSI TPAXKIAHCKOI'O COrJacus WIM COLMUAIbHOM TrapMoHMU. Jlernon

"y3KOCTeIMaT3UPOBAHHBIX " OMOYJICMEHOB — HArJISIAHBINA MOKa3aTellb
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OECIIOMOIITHOCTHA TPABOOXPAHUTEIHLHON CHUCTEMBI TaM, TJI€ UACOJIOTUYECKHUE IYCTOTHI
3alOJHAKOTCA KOPPYNIMOTCHHBIM MAJJIMATUBOM, B OCHOBE KOTOPOIO BCE TO K€
corjacve, TOJIbKO B HW3BPAIlEHHONM HMHTEpPIpETallud — KakK COrJjalmaTelibcTBO U
coydyacthe. XapakKTepHas TEHJEHLHUS — BTOPXKEHHE BYJIbIapHOW UMBUIUCTUKH B
NyOJIMYHO-TIPABOBBIE  OTpaci (KOPPYIIMOHHBIH ¢opc-Maxop [7], cmemku co
CJIEICTBHEM, AJIbTEPHATUBHBIE CAHKIIMH KaK MPEUCKypaHThl Haka3aHuil). Cuia 3anpeToB
B KaTErOPUYHOCTH, MO3TOMY M3JIMIIHASA UX JETalIM3alusl pasjlaracT NpaBOCO3HAHME J10
dbopmynbsl "HENB3s, HO €CIM OYeHb xouercs, To MoxHO". Ilomaraem, orpaHuUYCHWHS
HY’>KHO MHUHHMHU3HUPOBATh, OJHAKO TPAKTOBATh HAJJIEKUT MAKCHUMAJIbHO IIUPOKO —
CO00pa3HO MPABOBLIM HjICAIaM.

Hcropuuecku CIOXHUIOCh, YTO PETyNsITOpHAas (DYHKIUS TpOsABISETCS JHOO B
npaBe-MpUBWIETUU (KapT-0JIaHIIl Ha MPOU3BOJI, OOJIee XapaKTEpHO JJisi paboBiIa/IeHUs U
¢deonanuzma), aMOO B TNpaBe-rTapaHTUU (CAEPKUBAaHUE TPOU3BOJA TOCYAAPCTBOM,
OypKya3Hasi UHTepripeTaius). Melanckoe co3Hanue afaentoB "3(PpheKTUBHBIX Mpoaax"
MpeBpallaeT CyObeKTUBHOE MPaBO B (PYHKUIHUIO, a TMPEAOCTABIAEMYI0 3aKOHOM
BO3MOXHOCTh — B Pecypc, Onarogaps 4emMy B HbIHEIIHEM COCTOSIHUM OOHapy>KMBAaEeTCs
WHBEPCHUS: TPABO CYOBEKTUBHOE BBIPOXKIACTCS W3 TapaHTUM B TNPUBUWICTHIO TIpaBa
KynadHoro wiu tenedonHoro. [lpuyem u ocyiecTBieHUEe, W 3allUTa 3aBHUCAT OT
aMOMIIMIA U MOTEHIINI caMoro 0eHeduIrapa-mmpaBoooIaIaTes.

Bo-BTOphiX, 3amper Ha 3J0ynoTrpebiieHHe MpaBOM — Kak  BEKTOp
CaMOYNpa3JHEHUsI H CaMOOTpULlaHUA. JIOrMYHO TPEANONIOKUTh, YTO JIAHHOE
OrpaHUYEHME MPEAINONAraeT HeUTO CBEpX-JerajbHoe, MpedbIBaroliee BHE KOIM3UN U
OTTOr0 CIOCOOHOE€ uX paspemuTb. Korga-to Takumu "MHCTAHUUSIMHU" CUUTAIUCH
coOopHbIl pazyM llepkBu M KOJUIEKTUBHBIM aBTOpUTET KoMMyHUCTHYECKOW mapTuu, a
HblHE — KTO? DOpMHpPOBaHHE HACOJIOTMU €CTh JEJI0 HHTEIUIMT€HIMH, KOTOPYIO B

MOCTIEepECTPpOeYHON Poccur MOAMEHWIN KOCMOMNOJIMTUYHONM W THUNA-OMIO3UIIMOHHOU
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MPOCTIONKON M3 4YHClia MEIUWHBIX TEPCOHAXKEW U TMpouel CIOPTUBHOM M OOreMHOMN
"snuTel". Ha apeHy 3aKOHOTBOpUYECTBA BBIABUTAIOT "aOOPUTEHOB IUIAHETHI BIACTH W —
MMOTOMCTBEHHBIX YMNPABJICHIIEB, HE OTIMYAIONIUX CYIOMPOU3BOACTBO OT CYAOCTPOECHUA.
WneanoB miis HUX HET, MPUOPUTETHHI (haMWJIbHBIE U KOPIOPATUBHBIE MHTEPECHI, Ja U
CyAST BCE 4Yalle HE CTOJIbKO IO 3aKOHY M COBECTH, CKOJIbKO COTJIACHO TPEHJIaM,
(GhOopMHUPYEMBIM MIOY-TTPOTIaraHIuCTaAMHU.

[TogoOHBIN X0/ BEIICH BBIABHIacT Ha MEPBBIM IJIaH MAHUIYJISITUBHYIO MOJICIh
TPaKTOBKH MO3WTHUBHOTO MpaBa, BOOPABIIYIO B Ce0sl XyJIINE YePThl MPEIEJECHTHOTO U
HOPMATHUBHUCTCKOTO TMOAXOJOB: OT MEPBOro — OOWIIME PE30HAHCHBIX Ka3zycoB, ci1abo
MOJTAOIIMXCSl CUCTEMaTU3aluu; OT BTOporo — ¢GopMain3M U Ka3yucTtuky. [lo unee,
MPEUENEHT €CTh JKCTPAOpJAWHApPHAS CUTYyalus, OJHAKO HECYpa3HOE 3aKpEIUICHHE B
HOPMAaTHUBHOM IPABOBOM aKTE JieJlaeT ee TunoBoil. Kak pesynbraT — Ae30pueHTanus,
OCJIO)KHEHHAsl ~CUMIITOMATUKOM MpaBOBOro Oeccuiusi:  '"dpe3BblUallMHON" B
MPaBOTBOPYECTBE U JIOCKYTHBIM JIaTaHUEM MpoOenoB. B 0003pumoil mepcnekTuBe —
JIETUTUMU3ALHNS TUCKPEIIMOHHBIX OJHOMOYMH, MTOOIIPEHNE PEIPECCUBHBIX METOMIOB H,
KakK CJICICTBHE, MAJIUTAPHU3ALIUS COZHAHHUS, T.€. OJUYAHHUE.

B 510l CBSI3M BaXXHO MOAYEPKHYTh: LIEHHOCThbIO mounTaercss CrnpaBeaIuBOCTb,
KOCH HaJJIKUT T'OCHOJCTBOBAThH MPHU MocpencTse mnpasa [3]. Maeonorus (B T.4. ¥ HE
MO3UTUBUPOBAHHAsI)  YTBEPAMUTENIbHO OTBEYAaeT Ha BOMPOC  "BO3MOXKHA  JIU
CIIPaBEJJIMBOCTh B TOCYAApPCTBEHHO OpPraHU30BAaHHOM O0O0IIeCTBE" — CTallo OBITh,
MpU3BaHa BCEIIATh BEPY B TOPKECTBO MpaBAbl M 3aKkoHHOCTH. llocnennee He
TOXJIECTBEHHO a0CTPAaKTHOMY "BEPXOBEHCTBY 3aKOHA', T.K. MPEANOIaraeT KOHKPETHBIN
PEXUM MPABONPUMEHEHHUS: MPABOBBIMU HJICIMU JIETEPMUHUPOBAH PEXUM 3aKOHHOCTH,
BOIUTOIIEHHBIN B MOCTYNKax, B 00pa3e MBICICH W JACHCTBUN MPENCTABUTEIICH BIIACTH.

3HAUUT, WIICOJIOTHS HalleJieHA TJIaBHBIM 00pa3oM Ha MPABOMPUMEHHTENEH, OCOOCHHO
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MIPaBOOXPAHUTENICH. DIUTAPHBIN XapakTep €l He MPUCYII: OHa MaccoBas, HO MO €€
IOpUCAUKINENH — "'CIIyru HapoAHbIe", TOCYIapCTBEHHbIE U MYHUIIMIAIbHBIE CITyXKAaIIHUE.

B oOcraHoBke KOH(GPOHTAUU MUTPHUPYIOUIME U3 HACEJICHHS B YUHOBHUKH U
0o0paTHO CUMTAIOTCA €Ba JM He nepedexunkamu. JIFOOONBITHBIA MIPUMEP: COTPYIHUKH
CneacTBEHHOr0 KOMUTETA, BBIXO/IA HA MEHCHIO, OOBIKHOBEHHO CTAHOBSITCA a/IBOKaTamH,
OOBSCHAS CBOM BBIOOP HENMPEOJOJUMBIMU MO3bIBAMH K 3aIIUTE MPAB rpakJaH — OyITo
Nepeluyii Ha CBeTIyl cTopoHy Cuwibl. Bmecte ¢ TeMm, M aJBOKaTbl CIIOCOOHBI
MPEANnoYecTh HcalaM CIPaBEIIUBOCTH "OyOHOBBIM HMHTEpec", OJHAKO HACTOSIINI
npodeccronan (B ommuue ot mpodu) cedsi yBakaeT U MOTOMY COTJIACUTCS BCTYIHUTH B
JIeN0 JUIIb Oyayd4d YBEPEHHbIM (2 HE MOTHUBHPOBAHHBIM) B HEBHHOBHOCTH CBOETO
MOJ3AIIIUTHOTO. DTUM, K CIIOBY, CHHMAETCS BOIPOC '"MOXET JU KOMMYHHUCT OBITh
3aIIUTHUKOM IO YTOJIOBHBIM JeiaMm'", BOJHOBABIIMI IOPUCTOB B MEPBbIE IECATUICTHUS
CoBerckoii Brnactu. Takum o0Opa3om, TJIaBHOE NpelHa3HAUeHUE MPaBOBOW HEOJIOTHU
€CThb KYJIbTUBUPOBAHUE HPABCTBEHHOIO YYBCTBA B MBIIUICHUM U TOBEACHUU
roccayxkamux. O mnpaBOoCO3HAHUM K€ — B J000M ero wumnocrack (Hay4HOE,
npodeccrnonanbHOe, OOBIICHHOE) — BEPHEE TOBOPUTH MPUMEHUTEIHHO K JIIOISM,
BJIACTHIO HE 00JICYCHHBIM.

B-Tperbux, pasrpaHuueHue TOMyJIU3Ma W NYOJIMYHOCTH, MO0 MyOIMYHBIN
WHTEpeC U O0IlecTBeHHOEe Onaro naneko He Bcernga cosmanaroT [1]. ['en momynmsma B
MPAaBOBOM apXETUIIE€ OTBeYaeT 3a 'MOHMMAOENbHOCTh M HCIOJHHOEIBHOCTH", B
MPOTUBHOM Cily4yae 00IIe00s3aTeIbHOCTh HOPM yTpaTuia Obl cMmbicia. OIHAaKO cue He
JIOJIKHO BOCIPUHHMMATHCS KakK IIaHC [IOYMEHaM OT MOJUTUKU "ObITh B pecypce',
mramnys aOCypAHbIe 3aKOHOMPOEKThl M Jenas Oe30TBETCTBEHHBbIE 3asBIICHHUS Ha
norpedy OKecToueHHbIM 37000M 1HA. C Jpyroil CTOpPOHBI, HENb3s JIOMYCKaTh
YCTAaHOBJIEHHS "MHMCTAHIIMM OrPOMHOrO pasmepa", orpeiBatomed "sauty" oT

"HaceneHus", YTO YPEBATO JIOBEJICHUEM HMX OTHOIICHUN 10 aHTaroHuzma. CToib ke
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OMACHO TOJIKOBAHME MYOJMYHOCTH KaK HAPOYUTOW TPAHCHAPEHTHOCTH, CO3/AIOIIEH
BIIeUaTJICHHE, OYATO KaXKIbIH 3alpOCTO MOXET YHPaBIATh T'OCYIapCTBOM M BEPUIUTh
HUCTOPHUIO TIOCPEICTBOM €XKEIHEBHOI'O BBICTABJICHUS (IM3)JIAliKOB TM0OJ TMOCTaMH
MOJIMTUKOB B COIICETSX — TaKOro poja W31 TPaKIAHCKOH aKTUBHOCTH
HEMIPEMEHHO 0OOCTPUT COLIMAJIbHBIE MPOTUBOPEUUSI.

[IpuckopOHO, HO B 3MOXY 3aCWJIbsl MMApa U MOJUTTEXHOJOTUN HAPOJ BHITECHEH
KOHIJIOMEpAaTOM  3JIEKTOpaTra, a 3a HEMMEHHEM KOHCEHCYCa  MPaKTUKYETCs
"COTpYAHMYECTBO C aJMUHHUCTpalMen", acCOLMATUBHO CBSI3aHHOE Yy KOI'0 C YroJIOBHO-
WCTIOJIHUTENFHON CHCTEMOM, a y WHBIX — JaXe C KOJUIaOOpalMOHU3MOM B TOJIbI
okkynanuu. Jlyx 3akoHa (opmann3oBaH yke He ero OyKBOM, a Be3necyiiei nudpoi
PEUTHUHIOB, TPOCMOTPOB W JIAMKOB: HAJIMIIO BHEAPEHHE MACCKYJIbTa B IPABOBYIO
KyJbTYpY,  MapKETHMHI  IPaBOTBOPYECTBA W  MEHEIKMEHT  IPABOCO3HAHMS.
CBeXeHnCneueHHbIE KOHCEPBATOPHI BO BCEM BHUHST 3alaJHbIA '"IKCIOPT AEMOKpaTUu'.
Hawm >xe mpeacraBisieTcsi, UTO JIEMOKPATHIO JABHO MOpPa OCMBICIMBATH HE KakK IMOJIUT-
KJIUIIIE WU MOIMYJIUCTCKO-3rajJuTapHyto Aekiapanuio. C MUPOBO33PEHUECKUX MO3UIIHM,
Bepa B OOIME IIEHHOCTH, CKpEIJICHHAs JIyXOM HAllMd — BOT B Ye€M MPHUHIUI
JEMOKpaTh3Ma. Y HapoJia C BIACTHIO JIOJDKHO OBITH COTJIACHE, OHO €CTh OCHOBA JIOBEPUS
K MOJUTUKO-TIPABOBOMY KYypCY.

B upeonormyeckoM MPETBOPEHHUM PEIIAOTCSA KIKOYEBBIE M B3aMMOCBS3aHHBIC
mpoOsieMbl TIpaBa — BOIMPOCHl PABEHCTBA U CHpaBelIMBOCTH. [lonuTrke MMMaHEHTEH
pENATUBU3M, a NOTEHIMal IIpaBa JAECTPYKTUBEH M COCTOUT B YMEHUH 3a]aBaTh
BOIIPOCHI, @ HE HAXOJUTh OTBETHI (KaK, CKaxkeM, B uctopuu win ¢uiocodun). Ilpaso
JIEUCTBEHHO TMEPMAHEHTHBIM CaMO-OrpaHWYEHHWEM, HMEHHO B HEM BBIpaXKaeTcs
“prudentia"  (mocn. OGmaropazymue, OCMOTpHUTEIbHOCTB). [lo  3TOoM  mpuuMHE
IODUCTIPYJICHIIAST ~HE TPOAKTHBHA, B OTJIMYAE OT HUACOJOTHH  (OCOOCHHO

HETO3UTUBUPOBAHHON M HEMOJUTU3UPOBAHHOMN), KOTOPOM MOJ CHJIYy TapMOHH3ALUS
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T'YMaHUTAPHOTO ¥ COLMAIIBHOIO aCIEKTOB IOPUCIPYICHIINU. MAeonorus cTaBUT BOIIPOC
mUpe — O MOpaJbHOM IIpaBe€ IMOCTyNaTh TakK, a HE WHade. HpaBCTBEHHBIM
nepdeKIMOHNU3M BCErjla MPEIBbSBISET TMOBBIIIEHHbIE TpeOOBaHUA K KYJIbTYpPHO-
o0pa3oBaTeIbHOMY YPOBHIO CIYXKUTENEH 3aKOHA, POPMUPYS TEM CAMBIM UX MOPAJIbHBII
o0nuk (He mMuk!) [TprBEpIKEHHOCTD HJlealilaM HEe BhIXOJIAIUBACT MBILIUICHHE IOPUCTOB
0 KOHCTpYKIUH u ¢opmyn. ['panyc mpaBoco3HaHMsI MOIJIEPKUBACTCS B OOJIbILIEH
CTEIICHU JKUBUTEIIBHOM CHJIOW JUYHOTO NPUMEpPA, HEXKEIW KypCcaMHu KOPUINYECKON
IPAMOTHOCTH.

WUrtak, B ornuume OT NyOIWYHONW TOJUTHUKH W TEHIEHIIMO3HOTO TOIYIU3Ma,
UJICOJIOTHUS IeMOKpaTHyHa IPSO facto: mpaBoIpHMEHHUTENN HCIIOBEIYIOT T€ YK€ UICalbl,
YTO U HApOJ, & HE KaKHe-TO METa-IoOpUIUUYECKHE KOHCTPYKTHI HaroaoOue "AuKTaTypbl
3aKkoHA" WM "MPaBOBBIX BBI30BOB". (OOIIHOCTHIO MHMPOBO33PEHUYECKUX YCTAaHOBOK
NOJIIEP>)KUBAETCSL TOCTOSHCTBO BHYTPEHHEH Cpelbl TOCyAapcTBa, oOecrnedyuBas €ro
CYBEpPEHUTET U coUMaIbHBIM TomeocTtas. Hopmbl KoHCTUTYHIMM OOBEKTUBUPYIOT
MIPABOBYIO UIECOJOTHIO, OJHAKO HE UCUEPIIBIBAIOT U HE MOAMEHSIOT, IOCKOIBbKY U CTaThbU
OCHOBHOro 3aKOHa HYKJAIOTCSI B MHUPOBO33PEHUECKOW pemnpe3eHTauuu. Briacte He
MOXXET CAaMOYCTPAaHHUTHCS OT (DYHKIIMHM OOEeCIredeHUs] MpaB Tpa)kaaH: Jdake MPU3HaBas
€CTECTBEHHBII XapakTep HUX MPOUCXOXKIECHUS, TapaHTUPYET OCYIIECTBICHHUE IIpaB
TOJIBKO TOCYAapCTBO — B IPOTHUBHOM CJIy4ya€ BOLAPUTCA aHapXusi, CAEp:KHUBaeMas
00bIYasiMU KPOBHOM MECTH.

Takum oOpa3zoMm, Ha3pesia HacyllHass HEOOXOAMMOCTb MEPEOCMBICIUTh MHUCCHIO
MIPaBOBOM HJICOJIOTUU U BEPHYTh €l OBbUIYIO 3HAYMMOCTh. [IpaBoBas rapMoHUSI BUIUTCS
HaM B COYETAaHMM WJICHHOTO MaKCUMaliu3Ma C IOPUJIUYECKUM MHHUMAJIU3MOM.
ConunanbHO-3THYECKHE TPEOOBAaHUS 3aKPEIUISIIOT HEONYCTUMOCTh (MPO(HIAKTHYECKUI
KOMIIOHEHT), a [paBONpPUMEHEHHUE 3a00TUTCA O HEAOMYIIEHHH (KOMIIOHEHT

MPOIIECCYyAIbHO-TIPEBEHTUBHBIN). [103UTHBHOE MpaBO, HE TOBOPS YKE O HOPUIUYECKHUX
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peanusix, He MPOCTO BBIPACTAET U3 HJCOJOTMUM — €My NOTPEeOHO J0 Hee J0pacTu.
Wneonorust HachllaeT HOPUAMYECKYI0 (QOpMY TYMaHUCTHUECKHM COJEpYKAHUEM,
o0JlaropakuBasi TPAaBOBYIO JOrMaTuky [5], cMmupss OIOPOKPATHUIO HMMIICPATHBOM
HPABCTBEHHOCTH, CTOSIIIUM MPEBbILIE AK€ BEPXOBEHCTBA 3aKOHA. MBI YOEXIIECHBI:

ICPCIICKTHUBA IIpaBa B apXanu3aliu, a €ro CoruaJbHas ICHHOCTb — B UACOJIOIUH.
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