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B cratee uccienyercs HHCTUTYT COBMECTHOIO 3aBemanus B Poccuiickont deaepanuu
1 3apyOexKHbIX cTpaHax. OnpenenstoTcs pa3inyHble O0IIHe U OTINYUTEIbHBIE YEPThI
COBMECTHOI'O 3aBEIIaHUs CYNPYroB B HEKOTOPHIX 3apyOeKHbIX cTpaHax. Ha ocHoBe
WCCJICIOBAHUS JIENAETCsl BBIBOJ O TOM, YTO OOJBIIMHCTBO €BPOMEHCKUX CTpaH, a
takke Poccuiickas @enepauus, peUUMIUPOBAIO HEKOTOPbIE IOJIOXKEHUSA O
COBMECTHOM 3aBELIAHUU CYNPYyroB u3 I'epmanckoro ['paxaanckoro Y ioxeHus.
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The article examines the institution of the joint testament in the Russian Federation
and foreign countries. Various common and distinctive features of the joint testament
of spouses in some foreign countries are determined. Based on the study, it is
concluded that most European countries, as well as the Russian Federation, have
reciprocated some provisions on the joint testament of spouses from the German
Civil Code.
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CoBMECTHOE 3aBEIIAHHUE CYNPYTOB MOSBUIOCH B POCCHUICKOM TI'Pa)kIaHCKOM
3akoHojarenbcTBe ¢ 1 wuioHa 2019 r., oIHAKO OHO CYIIECTBOBAJIO JIOBOJIBHO
JUINTENbHOE BPEMSI B 3aKOHOATENbCTBE 3apy0eKHBIX CTPaH.

B mpaBe 3apyOeXHBIX CTpaH COBMECTHOE 3aBEIllaHWe OOBIYHO NPEICTaBIISIET
co00il enuHbI JOKYMEHT, KOTOPbIA COCTOMT M3 3aBellaHuil cynpyroB. Mcxons u3
nosnokeHu I'epmanckoro I'paxaaHCKOro YIIOKEHUS, KaXKIbIW Cynpyr II0 TaKOMY
3aBELIAHUIO PACIIOPSKAETCSI CBOMM HMMYIIECTBOM B OJHOCTOPOHHEM mopsiake. Ho
COBMECTHBIM 3aBEIIaHWE CTAHOBHUTCS JMIIb TOIAAd, KOIJa HMEETCS BOJIA
HaclyieoaTeNneld 00 yCTaHOBIIEHUN €IMHOTO Mopsiika. MIHbIMU cl10BaMH, COBMECTHOE
3aBEUIaHNE CYIPYrOB MOXXHO CUMTATh 3aKJIIOYECHHBIM, KOIJa KaKIBIM U3 CYIPYTOB
COCTaBWJI CBOE 3aBEIllaHKe, OJJHAKO UX BOJISI HalpaBjeHa Ha TO, YTOObI UX 3aBEIIaHUs
UMEIM COBMECTHBIM Xxapaktep. CTOUT OTMETHTh, YTO HOPMBI COBMECTHOIO
3aBeniaHus B [ epMaHuM AUCTIO3UTUBHBI.

3aKOHOJATENBCTBOM  OmpeneneHa (GopMa  COCTaBIEHUS  COBMECTHOIO
3aBEIIAHMs] CYNPYTOB: OHO MOKET OBbITh HAIIMCAaHO COOCTBEHHOPYYHO WUJU B (hopme
nyonuuHoro 3aBemanus. COOCTBEHHOPYYHOE 3aBEllaHWE TOJHOCTHIO HAIMMCaHO
3aBelareaeM M UM ke mnoanucaHo. OJHMM M3 NPEUMYIIECTB JaHHOIO BHJA
3aBELIaHNUs SBJIIETCS YMEHBIICHUE BO3MOXKHOCTH MOJJIOrA, TaK KaK MAIIMHOIUCHBIN
TEKCT UcKiItovaercsd. Takas (opma siBiseTcss Hauboliee pacnpoCTpaHEHHON, OJTHAKO,
B KAuecTBE HENOCTaTKa MOYKHO BBIJCIIUTh BO3MOXKHOCTb THOEIM WM TNOTEpU
3aBelaHUs, BO3JECHUCTBUA HA 3aBeIaTels TPEThUX JIUIL [IPU COCTABICHUHU 3aBCIIAHUA.
JIeACTBUTENIBHBIM IIPU3HAETCS TAaKOE 3aBELIaHUE, aAPECOBAHHOE HACIECIHUKY, B
KOTOPOM OOCTOSITENIbCTBA HE BBI3bIBAIOT COMHEHUN OTHOCHUTEIBHO CEPbE3HOCTH
COCTaBJICHMs 3aBellaHus. B cocraBnennu 3aBemianus B ¢GopMe MyOJIMYHOTO akKTa
00513aTeNbHBIM YYAaCTHUKOM SIBJSICTCSI HOTapUyC HIM WHOE JOJKHOCTHOE JIHUIIO,
KOTOpO€ yaocToBepsieT 3aBemanue. OOs3aTeIbHbIM TaKXKe SBISETCS NPUCYTCTBHE
cuzgereneil. Eme oxHuM TpeOOBaHMEM COCTaBJIEHUS 3aBEIAHUS  SIBISETCS
IPUCYTCTBUE O0OMX CYNPYTOB, 00JaJaroIMX 3aBEIAaTEIbHON MPaBOCIIOCOOHOCTHIO.

B FepMaHI/II/I JUIO, JOCTUTTIECC 16 j1er umeer I[MpaBO 3aKJIFOYUTH 3aBCHIAHUC JIMIIb B
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dbopme myOnuyHOrOo akTa. 3aBeniaHue B (QopMe MyOIMYHOTO aKTa MOXKET OBITh
OTKPBITBIM (KaXIbIii M3 CYNpPYroB 3HAeT OOS3aHHOCTU JPYroro cympyra) u
CEKPETHBIM (COJEpKAHUE 3aBEIIAHMs HE pasriallaeTcs, HO COXPAHSIOTCS BBICOKHE
rapaHTUH MOTMHHOCTH U COXPAHHOCTH 3aBeIanus)’,

CtouT OTMETHTh, YTO TE€PMAHCKOE 3aKOHOAATEIbCTBO O COBMECTHOM
3aBEIIAHUM SIBUIOCH OJHUM M3 TEPBBIX AKTOB, JI€TAJIbHO PEryJUPOBABIIUM 3TOT
UHCTUTYT. COOTBETCTBEHHO, IPYrUe€ CTPAaHbl 3aMMCTBOBAJIM OCHOBHBIE MOJOKEHHUS O
COBMECTHOM 3aBEIIAHUU U3 FTE€PMAHCKOT0 3aKOHOAATENbCTBA.

B I'paxnanckom Konekce JIutoBckoit pecmyOsIvky, TakkKe Kak B OOJIBIIMHCTBE
eBPOIMEHCKUX CTpaH, COBMECTHOE 3aBEIIaHNe MOXKET OBITh 3aKJIFOUEHO TOJIBKO MEXKIY
cynpyrami. CTOUT OTMETHTh, YTO CYNPYTH HA3HAYAIOT JIPYr APYra HacIEIHUKAMU
Jake B BOINpocax oOmeld COOCTBEHHOCTH, KpOME 00s3aTeNbHON O MHBIX
HacieqHuKoB. Cynpyru Takke BIpaBe IMPEAyCMOTPETh Ha3HAYEHHE OOILEro
HACJIEIHUKA II0CJIE CMEPTH IEPEKUBIIEIO CYIPYra, ONPEACIINTh 3aBEIIATEIbHbIX
OTKa3 M3 MMYLIECTBA OJHOTO CyIpyra Wid BCETO UMYIIECTBA WJIM IEpPENaTh €ro B
obulenone3nblx measax. COBMECTHOE 3aBeUlaHUE TMOJIEKHUT  YAOCTOBEPEHUIO
HOTApPUYCOM WJIM MHBIM YINOJHOMOYEHHBIM JHIIOM. COBMECTHOE 3aBEIIaHHE
IPEKpallaeTcs: OTMEHOM 3aBElIaHusl B TOM IMOPSJIKE, B KOTOPOM OHO OBUIO
COCTAaBJICHO, MPU 3TOM YacCTh 3aBEIIAHMS JPYrOro Cynpyra TakKe yTpauyuBaeT CUITY.
BropeiM ocHOBaHMEM sIBiIsIeTCs pacTop:keHue Opaka. [locne cmepTu ogHOro cynpyra,
BTOPOH y’K€ HE BIIPaBE OTMEHUTH WJIM U3MEHUTH 3aBEIIAHNE, OJTHAKO OH UMEET IIPaBO
OTKa3aTbCsl OT HACIEACTBA M IIOJYYUTh MPAaBO COCTAaBUTh HOBOE 3aBELIAHUE IIO
CBOEMY YCMOTPEHHIO B OTHOIIIEHUU CBOETO UMYIIIECTBA.

B HacnencTBEHHOM 3aKOHOJATENBCTBE OCTOHMM B LEJIOM COXPAHSIOTCS
MOJIOKEHUS aHAJIOTUYHbIE 3aKOHOAATENbCTBY JINTBBI. OCOOEHHOCTH MPEAYCMOTPEHBI
JUIIb B YAaCTU COBMECTHBIX 3aBEIIAHM, /1€ HACIECAHUKOM SIBISETCS TPEThE JIULIO.

Ecnu Takoe COBMECTHOE 3aBELIaHWE CYNPYrOB IPENyCMaTPUBAET, YTO HACIEACTBO

! Boponmos B. M., Curos A. C. O TIOHATHH COBMECTHOTO 3aBEIIAHUS TI0 TPAKIAHCKOMY MPaBy
I'epmanuu // BectHuk acconanuu By30B Typusma u cepuca. -2010. -Nel. —C. 50.
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JOJDKHO TIEPEUTH B COCTABE, UMEBILIEMCS Ha J€Hb CMEPTH PAHEE YMEPIIETO CyIpyra,
TO HACJIEICTBO MEPEXOAUT K TPETHEMY JIMIy B TOM COCTaBE, KAKOE€ OHO MMEJIO Ha
JI€Hb CMEPTHU MEPEKUBIIETO CYNPYTa.

B HekoTophIX cTpaHax, B YAaCTHOCTH, B ABCTPUM 3aKOHOJIATEIHCTBOM
MPEIYyCMOTPEHBI JIMIIb B3aWUMHBIE 3aBEllaHUs. ABCTPHUICKOE 3aKOHOJATEIHCTBO
3aKpEIUISIET, YTO CYNPYTrd MOTYT B OJTHOM 3aBEIIaHUM HA3HAYUTh HACIEAHUKAMU WIIU
JpYr JIpyra, Wik TPEThUX JIUIl. 3aBEIIAHUE MOXXET ObITh OTO3BAaHO, HO M3 3TOrO HE
ABCTBYET, YTO APYrOM CYNPYT TAKKE OT3bIBAECT 3aBECIIAHUE.

3aKoHOAATENBCTBO Y KPAaWHbI TAKXKE MPEAyCMATPUBAET HAIMUUE BO3MOKHOCTh
3aKJIOUYEHHSI COBMECTHOIO 3aBemiaHus cynpyroB. (CoBMecTHOE 3aBelllaHUe
YAOCTOBEPSIETCA HOTapuycaMu. 3aKOHOAATEIbCTBO YKpauWHbl NPEAyCMaTpPUBAET
BO3MOXKHOCTh 3aKJIIOYEHUSI OOIIEro 3aBelllaHus, OJHAKO Ha HEro pacipoCTPAHSIOTCS
HOpMBI 00 OJHOCTOPOHHUX cienkaXx. OCHOBHOW IIENbIO 3aKIIOUEHUS] TaKOro
3aBelIaHUs SABJISETCS MEPEXO0/ 10U B 00IIEeM UMYIIECTBE CHauvajga K MEPEeKUBIIEMY
CYIPYTy, a TIOTOM K HACJIEIHHUKY, OIPENCICHHOMY B 3aBELIaHUU>,

B cranax oOmiero mpaBa COBMECTHOE 3aBEIIAHHE UMEET CBOM OCOOCHHOCTH.
Tak B Aurinuu u CIIIA coBMecTHbIE 3aBEILIaHKs TOMUMO CYIIPYTOB MOT'YT 3aKJIIOYaTh
WHBIC JIMIlA, HampuMep, OW3HEC TMapTHEphl. 3aKOHOAATEIbCTBO JTUX CTpaH
MpeaycMaTpuBaeT B3aWMHBIC 3aBEIaHUA. YKa3aHHBIE 3aBEIIaHUS MOTYT OBITh
OTMEHEHBbI B JII00O€ BpeMs IpHU >KEJaHUU OJHOr0 U3 3aBelareiei, OIHaKo, eclld
OIMH yMEp, APYro 3aBeniaTeib JOJHKEH BBIIOIHUTH PACIOPSIKEHUS B IOJIb3Y
TPETbUX JIWIl, B CIy4a€ €CJIM OH BOCIOJIb30BAJICA CIECIAHHBIMH B €ro IMOJb3y
pPacopsKEHUSIMU.

[TomoxeHnss 0 COBMECTHOM 3aBEIIAHMM B POCCHICKOM 3aKOHOIATENBCTBE,
TaKke Kak U B OOJIBIIMHCTBE CTPAH BO MHOTOM 3aMMCTBOBAHbI U3 3aKOHOJIaTENIbCTBA
I'epmannu. [lo MHEHHIO HEKOTOPBIX aBTOPOB, OCHOBHOM LIEJbIO BBEICHUS

COBMECTHOI'O 3aBELIaHUs CynpyroB B PO sBisercs 3a1ura HHTEPECOB HACIEAHUKOB,

2 Ceoporknaa M. FO. KoHCTpykums 3aBellaHHs B 3aKOHOJIATENbHOH NpakTHke Poccum u
3apyOexHbIX cTpaH // Uenosek: npectymieHue u Hakazanue. -2010. -Ne3. —C. 120.
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a Tak)Ke rapaHTUsi TOTO, YTO HACIEICTBEHHOE MMYIIECTBO MEPEHIET MOJHOCTHIO K
auM®. OIHAKO COBMECTHOE 3aBELIaHKE CYIPYTOB HE JIMIIAET PaBa Ha 00A3aTeIbHYO
noito0 B Hacnenctse. CTOUT Takke 0OpaTUTh BHUMAHUE HA TO, YTO CYNPYTU BIpPaBe
BKJIIOUUTH B COBMECTHOE 3aBElIaHUE HE TOJIbKO COBMECTHO HAXKUTOE MMYIIIECTBO, HO
u JuyHoe. O HAKO MpaBO Ha 00S3aTENbHYIO JOII0 B HACIEJICTBE M B 3TOM Cllydae
COXpaHHUTCS. OJTO KacaeTcsl HECOBEPIICHHOJETHUX JeTed, a Takke JIIoJIeH,
HaXOJSIIINXCSl HA WXKIUBEHUHU. VIHBIMU CITIOBaMH, €ClId y OJHOTO U3 CYNPYTOB €CTh
peOeHOK OT mepBOro Opaka, oH He OyJeT JIMIIEH JO0JU B HACIEICTBE NaXe MpHU
3aKJIFOYEHHH COBMECTHOTO 3aBELIaHMsI CyIpPYyroB”,

CoBmecTHoe 3aBenianue B Poccuiickoit @enepaiid MOTYT 3aKJIFOUUThH TOJIBKO
CyHpyru, K KOTOpbIM B cooTBeTcTBUE €O cT. 1118 I'pasknanckoro Konekca PO (nanee
'K P®) npuMeHSIOTCS MOJI0XKeHHs O 3aBemareie’. OCOOEHHOCTBIO 3aKIIOUYEHUS
OTMEHBI COBMECTHOI'0 3aBeIllaHMs CymnpyroB B Poccum sBisieTcs TO, 4TO B ciydae,
«eCIM HOTapUyC YAOCTOBEPSET MOCIEAYIOIIee 3aBellaHUE OJHOTO U3 CYNPYIoB,
NPUHUMAET 3aKPbITOE TMOCIEAYIOLIEE 3aBEIIAHUE OJIHOIO0 W3 CYNPYroB WIH
YIOCTOBEPSIET PACHOPSIKEHUE OJHOrO M3 CYNpPYyroB 00 OTMEHE COBMECTHOIO
3aBEIIaHusl CYMPYTroOB MPH KU3HU OOOUX CYNpPYroB, OH 00s3aH HAIPABUTH JIPYroOMY
Cynpyry B TOpsiAKE, NPEAyCMOTPEHHOM 3aKOHOAATEIbCTBOM O HOTapuare |
HOTApUATBLHOM  JIeATENBHOCTH, yBEIOMJIIEHHE O (akTe COBEpIICHUS TaKuX
NOCNIEAYIOIUX 3aBElIaHUl UM 00 OTMEHE COBMECTHOTO 3aBEllaHHSl CyHpYToB»®,
[Ipu >TOM TIpakJaHCKOE 3aKOHOAATEIhCTBO 3aKpEIUIsieT, YTO B TAKOM Ccllydae
MIPUHIIMAI TaHbBI 3aBellaHus He HapymiaeTcsa. KpoMe Toro, mocie cMepTH OJHOTO U3

CyIIpyroB, KOTOPLIC 3aKIOUYNIN COBMECTHOC 3aBCHIAHUC MCIIOJTHUTCIIb 3aBCIIaHUs U

8 Menmpanuyk M. A. O COBMECTHOM 3aBEIAHKH CYNPYToB // 3akoH u nmpaso. — 2019. -Ne 9. —C. 64.
* Myprasuna I'. M. AKTyalbHble BOIPOCHI M COBEPIICHCTBOBAHUE HOPM HACJIEICTBEHHOIO Mpapa //
Oeconomia et Jus. -2019. -Nel. —C. 10.
® "['paxnanckuii kogekc Poccuiickoit enepanuu (dacth TpeTha)" oT 26.11.2001 Ne 146-D3 (pex.
ot 18.03.2019) // Cobpanue 3akonogatenbctBa PO, -2001, -Ne 49, -cT. 4552.
® DOpneneckuit AM. O HOBBIX MHCTUTyTaX HacjeicTBeHHoro mnpasa // URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=CJI&n=117165#08130919413107931
(mata ooparmenus: 06.12.2019).
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HOTApUYC BIIPaBE pasriamiaTh B CBSI3M C MCIOJHEHUEM HMH CBOUX OOS3aHHOCTEH
TOJBKO CBEJICHUS, OTHOCSIIMECS K IMOCIEICTBUASIM CMEPTH 3TOTO CYIIPYyTa.

I'paxxnaHckoe 3aKOHONATENBCTBO TAKXKE 3aKPEIUIAET, YTO COBMECTHOE
3aBeIllaHke HE MOXET ObITh 3aKII0YEHO B MOpsAke, mpeaycMoTpeHHoM ctT. 1127 T'K
P®: 3aBemanus, ynoCTOBEPEHHBIE BpayaMH, Ha4aJIbHUKAMH TOCIIUTAJIEU B CIy4dasix,
KOrJja OJHa W3 CTOPOH HAXOJWUTCS HA JICUCHUHU, HAYAIbHUKAMH MECT JIMIIECHUS
CBOOONIBI, €CIIM OJIMH W3 3aBelniaTeied OTObIBA€T HaKa3aHWE B MECTax JIUIICHUS
CBOOOBI U IPYTUX CIyYasiX.

Hortapuyc B COOTBETCTBHE C Tpa)x)JTaHCKUM 3aKOHOJATEIHCTBOM OOs3aH
o0ecreyuTh BHICOMUKCAIUIO 3aKIIOUYCHHS COBMECTHOTO 3aBemanus. Ha mgaHHBINA
MOMEHT HEBO3MOXKHO ONpPENETUTh OyAET JI BOCTPEOOBAHO COBMECTHOE 3aBEIIAHHE
cyrnpyroB B Poccuiickont @enepanum.

[ToxBoast uror, MOKHO CAenaTh BBIBOJ, UYTO B LIEJIOM COBMECTHOE 3aBEIIAHUE
CyNpyroB B pa3HbIX CTpaHax HUMeeT MHoro ooOmero. OCHOBHbIE MOJOXKEHUS O
3aKJIFOYEHUH, OTMEHBI COBMECTHOTO 3aBEUIAHMS 3aMMCTBOBAHbl M3 TE€PMaHCKOIO
3akoHOJaTenbcTBa. (OJIHAKO B XOJI€ MCCIEIOBAHUSA, MOXHO 3aMETUTh, YTO B
HEKOTOPBIX CTpaHaxX CYIIECTBYIOT OCOOCHHOCTH, XapaKTEPU3YIOIIME COBMECTHOE
3aBemianue. Uro ke kacaercs Poccuiickon @enepanuu, TO 31€Ch TAHHBIM UWHCTUTYT
BBEJICH HeAaBHO. [1010keHNs O COBMECTHOM 3aBEIIaHUM TAKKE 3aMMCTBOBAHBI U3
3aKOHOJATENhCTBA 3apYOSKHBIX CTpaH, OJHAKO TIOKa HESICHO, Oyaer Ju

BOCTpeOOBaHO coBMecTHOE 3aBerianue B PD Tak ke, kak B 3apyOeKHBIX CTpaHaX.
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