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The article analyzes various approaches to determining the legal nature of a transfer
contract. The points of view are presented that justify the labor, civil or mixed nature
of the contract concluded when the athlete moves from one club to another. The
necessity of harmonization of the regulatory framework is substantiated.
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bonbiioi crnopt CTamkuBaeTcsi C PsIOM HEPEIICHHBIX IPABOBBIX MPOOIIEM.
OpnHoli M3 HEyperyJMpOBaHHBIX JWJIEMM CIIOPTUBHOIO MpaBa SBISIETCS MPaBOBOU
acmeKkT Iepexoja CIOPTCMEHOB M3 OAHOro kiayba B npyroil. llomynspuzanus
UTPOBBIX BUAOB CIIOPTa MPUBOAMUT K TOMY, YTO MpoOIeMbl TpaHcdepa MPUBICKAIOT
Oompmioe obmiecTBeHHOe BHHMMaHue. Kpome Toro, TpaHcdepHble I0TOBOPHI
3aKJTIOYAIOTCS, KaK MpaBWwio, Ha Oomnbiue cymMmbl. [loaToMy derkas mpaBoBas
periaMeHTanus B 3TOM cdepe AeqaTeIbHOCTH HeoOXoauMa BO H30eXaHue pocTa
quclia CyIeOHbIX CIIOPOB, TPOMKHUX CKaHAAJIOB U OOIIIECTBEHHOI'O0 PE30HAHCA.

JlaHHbIi BOMpOC MpUoOpes akTyaabHOCTh U g Poccun ¢ yueToM TMHAMHYHO
Pa3BUBAIOIIUXCS 32 TMOCJIENYIOIHUE To/Ibl TpaHCPEPHBIX OTHOIIeHHH. CTaHOBIEHHE
UX B OT€YECTBEHHOM CIIOPTE CBSI3aHO, MPEXJIE BCEro, C MEXIYHAPOJHON MPAKTUKOM.
TpancdepHast cucrema Bo3HHMKIA emle B KoHie XIX Beka BMecTe C MOSBICHUEM
npodeccronansHoil OeiicOonbHOM surn B CIHA u ¢yrOosbHON acconuanuu B
Anrnuu. C MOMEHTa MOSBIICHUS 3TUX OOBEAMHEHUI aKTyalbHbIM CTajld U BOIIPOC O
CMeHe cropTcMeHamMu kKoMmaH[. [lonoxeHus, 3am0KeHHbIe B TpaHC(HEPHYIO CUCTEMY,
OCTAaBaJIMCh IPAKTHYCCKH HEM3MEHHBIMHU 10 KoHIa XX Beka, korma B 1995 r.
EBponieiickuii cyzn, paccMmarpuBas «1eno bocMana», nmpu3Hail HE3aKOHHBIM IIpaBa
KJIyOOB Ha MPUHAIJICKHOCTh UM CIIOPTCMEHOB €Ile B TeueHue 1,5 et mo ucreueHuu
KOHTpakTOB. OpHaKo Ha HACTOSNIMH MOMEHT TMO-TIPEKHEMY  CYILIECTBYET
HEYpEryJUpOBaHHOCTb ~ HEKOTOPBIX  JJEMEHTOB  TpaHC(HEpPHOM  CUCTEMBI.
[ToaTBepxkAECHUEM HJTOMY CTajJO0 HeAaBHee coObITHe B cdepe cmopra, Korjaa
Mexnaynaponnas geaepauus ¢yroonbubix accouuanuii (PMDA) Obuta BeIHYXIEHA
BMELIAThCS Il pa3pelieHusl CIopa, CBsA3aHHOro C nepexoaoMm (¢opBapaa
¢yroonsHOro Kiyda «Hant» O.Cana B «Kapaudd». Hanagarommit morud B sHBape
2019 r. yepe3 Tpu MAHS TMOCHIE MOAMHCAHUS TPaHC(HEPHOTO KOHTPAKTA MEXKIY
kinybamu. Bamnmiickas komanna «Haat» TpeOyeT omiaThl MOMHOW CTOUMOCTH TIO
KOHTPAKTY, YTBEpXKas,, 4TO K MOMEHTY rubenu pyrdonucta ObUT 3aperuCTPUPOBAH
MEXKIYHAPOJIHbIN TpaHC(hEpHBIN cepTU(PUKAT UTPOKA, YTO O3HAYATIO 3aBEPIICHHUE

caenku. «Kapaudd», oTkaspiBasch MIaTUTh MO TpaHchepy, aKIEHTUPYET BHUMAHUE
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Ha HEMOAMMCAaHUU UTPOKOM OKOHYATEIHHOTO BapuaHTa KOHTPAKTA U, KaK CJIEJICTBHE,
OTCYTCTBHH €r0 perucrpamnuu B npembep-nure [24]. B urore pykoBoactso ®UDA
MPUHSJIO penieHue, coryacHo kotopomy «Kapaudd» Oyaer o0s3aH BBILIATUTH
«HanTy» 5,3 Mmurona ¢GyHTOB KOMIIEHCAIIMH 3a Hamajaroniero Dmuinano Caiy.
Urto KacaeTcsi OTEUeCTBEHHOTO 3aKOHOIaTENbCTBA, TO TEPMHUH TpaHCheEp B HEM
oTCyTCTBYET. Tpya0BbI€ OTHOIICHHS B IPOPECCHOHATBHOM CIIOPTE, a TAKIKE YCIOBUS
NEepeMeNICHNsI  CIIOPTCMEHOB ~ WUMEIOT  cBoro  crneruduky  [23]. Ilpasuia
OCYILIECTBJICHUs] TpaHCc(PEepoB OrpaHUUMBAIOT CBOOOAY IEpexoaa K JApyromy
paboTroaarento, OrpaHUYMBasi TPAJUIIMOHHOE TOHUMAHUE PETYIUPOBAHUS TPYIOBBIX
OTHOIICHUH, KPOME TOT0, TIEPEXO/IbI CONMPOBOXKIAIOTCS BBIIJIATON KOMIIeHcaluit [26,
C.209]. Ans npoctuxkenus 3Pp(HEeKTUBHOTO KOHKYPEHTHOI'O MOJ0KEHHsI B CIOPTUBHOM
chepe HEoOXOAUMO JIOCTHIXKEHHME OajaHca MeEXAy OOEMMHU 3aMHTEPECOBAHHBIMU
CTOpOHAMHU. OTHUM OOOCHOBBIBACTCS HEOOXOAMMOCTh TMPUMEHEHHS CHEIHATbHBIX
npaBui. PaHee HIOAHCHI mMepexoAa CHOPTCMEHOB PETYIWPOBATIUCH PaMOYHBIM
(denepasbHBIM 3aKOHOM, HO C MPHUHATHEM HOBOTO HOPMATHUBHOI'O AaKTa, ACIEKThHI
yperynupoBanus 0butH niepeHecensl B Tpynosoit Kogeke PO (TK P®) (rmaBa 54.1).
3/ech BHUMaHHUE YJEIEHO OCOOEHHOCTSIM BpPEMEHHOrO IEepeBOja CIOPTCMEHa K
Ipyromy paboTOIaTeN0, HO OTCYTCTBYIOT MOJOXKEHHsS, Pa3bsCHSIOMUE TpaHcdep
cnoprecmenoB [2]. IIpu atom 1.5 ¢1.16 ®@enepanbroro 3akona ot 04.12.2007 N 329-
O3 «O Puznueckoit kynbrype u cnopre B Poccuiickoii ®@enepaunn» (nanee ®3 o
(bU3MYeCcCKOi KyJIbType U CIIOPTE) HAJIENsAET CIIOPTUBHBIEC (Deepaliii MpaBoM caMUM
pa3pabaTbiBaTh HOPMBI, pErJaMEHTHPYIONIME TpaBuUja W YCIOBUS Iepexoja
cnoprcmeroB [4]. [lomydaercs, 4TO IOpHIMYECKHE HOPMBI O TpaHchepe HE
NPENICTaBIICHBI B (peepaTbHBIX 3aKOHAX, a BOIPOCHI YPETryITUPOBaHUS TPaHC(HEPHBIX
CUTyallid, OTJaHbl Ha OTKYI CHOPTHUBHBIM (eneparusm u jsuram [18]. Haubosee
noJipoOHbIE MpaBuUiia, PErNIAMEHTHPYIOUIME TpaHC(EepHbIE OTHOIICHUS, MPUHSATHI B
dbyrooie, xokkee, backerdoe. M0oKHO HAOIIOaTh, UTO CIIOPTUBHBIE (Deepaiyu mo-
pa3HOMY MOAXOAAT K noHuManuio Tpancdepa [6] [7]. [8]. O000IMB MpeIoKeHHbIC

BapHaHThI, MOKHO OXapaKTepHU30BaTh TpaHC(hep Kak CHCTEMY B3aHMMOOTHOIICHUH,
OHeBHUK Haykn | www.dnevniknauki.ru | CMW 371 Ne dC 77-68405 ISSN 2541-8327




AJIEKTPOHHBIN HAYYHbIHN XXYPHAJT «/IHEBHUK HAYKW»

COMPSDKEHHYI0 C TIEPEMEHOW CIOPTCMEHOM Kiy0a [JIsi TPUHATHS Yy4acTHs B
cocTsBanusax. HeorbemiieMbIM yclioBHEM TpaHc(epa MOXKHO Ha3BaTh pPa3phIB
TPYJIOBBIX OTHOIICHUH C OJHUM paboTojaTeieM M BO3HHUKHOBEHHE TAaKOBBIX C
APYTHM, a TakkKe IMPOXOXKICHUE TMPOIEAYPhl PErUCTpAlMK B MPUHUMAIOIIEM
cnoptuBHOM Kityoe [19]. Emte ogauM BapuaHTOM TpaHC(epa MOKHO CUMTATh apSHTY
UTPOKOB, TPY KCIIOJIH30BAHUH KOTOPOH MEpPEeXo;] OCYIECTBISECTCS Ha ONPEICICHHBIN
cpok. CmeHa TpOdEeCcCHOHATBLHOTO KIIy0a COMPOBOXKIACTCA 3aKIIOYEHHEM HOBOTO
TpaHCEpPHOr0 KOHTPAKTa, TPEOYIOMIETO COOIIOJEHUS WHTEPECOB TPEX CTOPOH.
JIMCKYCCUOHHBIM OCTAE€TCsl BOIIPOC O MPaBOBOM MpPHUPOAE TpaHCHEPHOro KOHTPAKTA.
HeonpeneneHHOCTh MPaBOBOTO PEryaupoOBaHMs TaKUX BOMPOCOB XapakTepHa U s
CyleOHOM TMpakTUKU. Psji y4deHbIX OTHOCAT JaHHBI THIl JOroBopa K cdepe
periaMeHTaluy TpakIaHCKOro 3akoHogarenabcTBa [17] [18], apyrue — TpymoBoro
[14] [23]. EcTb ucciieqoBarein, KOTOPbIC YTBEPIKAAOT, YTO JaHHBIA BUJ KOHTPAKTa
HOCHT XapakTep cMelaHHoro gorosopa [19].

OOblyHO TpaHc(hep WIrpOKOB OCHOBBIBAETCS HA CXEMe: IMpeKpalleHue
TPYAOBOT'O KOHTPAKTa C MPEKHEN CIOPTUBHON OpPraHU3aLMEN — 3aKIFOYEHUE HOBOT'O
JIOroBOpa ¢ HWHOW coopTuBHOM  oprammsamuedn [15, C.119]. CormacHo
TPYJIONPAaBOBOMY TMOJXOMy, TpaHchep — 3TO cMeHa paboromatens. Hekoropsie
UCCJIEIOBATEIN MpeAJiaraloT pas3/ielibHO paccMaTpHUBaTh MPUPOJY KOHTpaKTa Mpu
nepexoje W MpHU apeHJe, OTHOCS PEryJIUpOBAaHKME OTHOIICHWH, BO3HUKAIONIUX TMPHU
3aKJIFOUEHUH TIEPBOT0 TUIA JOTOBOPA K TPakJaHCKO-TIPaBOBOM cepe, BO BTOPOM ke
OoTMeUass CMEIICHHE HOPM TPaXKIAHCKOTO0 TpaBa W TPYAOBOrO TpaBa B OJHOM
noroBope-nokymente [20]. Tlo cyrm, HOpMbl TK P® mo3Bonsitor perynmpoBath
Mepexoy] CIIOPTCMEHOB TyTeM O(GOPMIICHUST TPYAOBOTO JOTOBOpA C OTJIAaraTeIbHBIM
ycimoBueM [26, C.214]. Ilpm »>ToM, OJHAKO, TakKas KOHCTPYKIUS HCKIIFOYAeT
B3BICKaHME YOBITKOB 3a OTKa3 pabOTHUKAa OT CBOHMX TPYIOBBIX 00s3aHHOCTEH. JTa
no3uius Hanuia noarsepxkaeHue B onpeaeneaun BC PO ot 18 despans 2010 r. no

neny No 4-B09-54, B koTopoM Cya YyKa3zal Ha HE3aKOHHOCTh TpeOOBaHMUS
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KOMIICHCAIIMOHHBIX BBIIUIAT B TIOJB3Y paloTonareiss MpU OTKa3ze CIOPTCMEHa
NPUCTYIUTH K padote [9].

['paxxgaHCcKO-TIpaBOBOE BHJIEHHWE MPOOJIEMBbl MPEANONaraeT peryjiupoBaHue
TpaHcdepa UrPOKOB, UCXO/I U3 TPUHITUIA cBOOO B! AoroBopa [1]. HeogHo3HauHbBIM
SBIISIETCS. M BOMNPOC TPEAMETa TpaHCPEpHOro noroBopa. Peammsanms ToBapa wiu
nepegaya MMYIIECTBEHHBIX MpaB HE MOMAJaloT MO paspsa NpeAMeTa KOHTPaKTa, O
YeM CBHUJIETENLCTBYET U cyneOHas npaktuka [10]. YcenoBus nepexona mpeniaraercs
UCIOJIb30BaTh B KauecTBE MpEAMETa JOroBOpa POCCUHUCKUM (yTOOJIBHBIM COH30M.
Nmenno 310 oTpaxeHo B mnocTaHoBieHMH DenepanbHOro apOUTPaKHOrO Cyna
Cesepo-Kaka3sckoro okpyra ot 22 Hossops 2010 r. mo neny NoA32-6759/2010 [11],
nocradoBiienud IllecTHaguaToro apOUTpPakKHOTO AaNeUIALMOHHOIO cyna ot 16
nexabps 2016 r. No16AI1-2938/2016 [12] u apyrux cyaeOHBIX aKTax.

JUist oTHeceHWs: TpaHC(EpPHOro J0roBopa K TIpakJaHCKO-IIPaBOBOMY, IIO
yrBepxkaeHuto JI.B. T'opinoBoii, B 10oroBope 00s3aTebHBIM MYHKTOM JOJIKHO OBITH
yCJIOBHE O KOMIICHCAIIUH KITyOy, U3 KOTOPOTrO YXOAWT criopTcMeH [16].

MOHO COTJIaCUTBCS C TOYKOW 3pEHUs, YTO TPaHCPEPHBIH KOHTPAKT HOCHT
NPU3HAKK CMEMIAHHOIO JoroBopa. OH CIIYKUT IJIsl yperyJMpOBaHUsS OTHOLIECHUN
MEXJly OpraHM3alMsIMH, T.. HAAENEH «IPEANPUHUMATEIBCKUM XapaKTepoM», HO
npu 00s13aTeILHOM BBINOJTHEHUU YCiIoBUH, coaepxkamuxcs B TK P®, yto Takxke
yKa3blBa€T Ha KOMIUIEKCHOCTh TpaHCc(epHbIX OTHoueHud. Creayer yduThIBaTh
PACHIMPEHHBIA TOAXO0Jl K NMOHMMAHUIO KOHCTPYKLHMHM CMEIIAHHOI'O JOroBOpa, MpH
KOTOPOM JIOTOBOpP MOXET COJIepKaTh YCIOBHUS, OTHOCSIIHMECS K Pa3HbIM OTpPaCisM
npasa [22].

AHanu3 MpaBOBOTO PEryJIUPOBaHUS TPAHCPEPHBIX OTHOIICHUI B POCCHICKOM
CIIOpTE TOKa3bIBae€T, 4YTO IMpoOjemMa peryjJupoBaHusi Tpyda CIHOPTCMEHOB
MHOTOI'paHHA U HE pellleHa HU Ha 3aKOHOJATEIbHOM, HU Ha IPAKTUYECKOM YPOBHSIX.
[Toka HM y4yeHble, HU IPAKTUKU HE MOT'YT OOOCHOBATh PETyJIMPOBAaHUE TPAHC(HEPHBIX
OTHOIIEHUI B paMKaxX TOJbKO TPYAOBOTO WM TPAXJTAHCKOTO 3aKOHOJATEIhCTBA.

Onpenenenue npeaMera 10roBopa TAKKE BBI3BIBAET JUCKYCCUIO MOKHO TOBOPUTH O
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TOM, YTO B Cllydae TPaHC(EPHBIX OTHOUIEHUH MPOMCXOIUT B3aUMOJACHCTBUE 00EUX
oTpacJeil mpapa, a TaKkKe CyIEeCTBYET HEOOXOAUMOCTh KOPPENSIIIUU HOPM TPYI0BOT'O
U TPaXIaHCKOro IpaBa CO CIEUUAJbHBIMU HOPMaMmH, KOTOpbI€ JOJDKHBI OBITH
YCTaHOBJIEHBI B CHOpPTUBHOM cdepe. HeobOxoamma rapMoHu3anus TpyAOBOrO,
IPAXKJAHCKOIO 3aKOHOJIaTEIbCTBA u 3aKOHOJATENbCTBA 0 CIIOpTE.
HeyperynupoBaHHOCTh OTHOIICHHH, CBSI3aHHBIX C TpaHC(epoM CHOPTCMEHOB
TpeOyeT KOMIUIEKCHOTO MOAXO0/a, YTO 3acTaBiseT 3aJyMaThCsi O HEOOXOIUMOCTHU
CUCTEMATU3ALNH 3aKOHOJATENbCTBA, TUISI obecrieueHus HaJJIeKaLEro
NPaBOMOHUMAHUS U MPpaBoNpuUMeHeHus B chepe criopta [21].
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