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B coBpemeHHOM Mupe Bce 4alle W 4Yalle BO3HHMKAIOT CHUTYallMH, KOrjaa
OynyIue Cynpyru pemarT 0003HaYUTh PEKUM COBMECTHO HAXKUTOTI'0 UMYIIIECTBA.
JlaHHas TeHAEHUUsS TPUCYTCTBYeT M B AHIIuMU. Eciu u3HAYanbHO JTaHHOU
BO3MOKHOCTBIO 00JIaJJaii TOJIBKO COCTOSITETIbHBIC JIMIIA, TO B HACTOSIIEE BpeMs
BO3MOXHOCTBIO 3aKJTIOYCHHUS OpayHOTO JOTOBOpa MOJB3YIOTCS W MPEICTaBUTEIN
cpennero kmacca. llempro 3akirodeHuss OpayHOrO  KOHTpPAKTa  SIBIISIETCS
pacmnpeneseHue UMYIIEeCTBa B CiIydae MpeKkpaiieHus opakxa.

B AHrmM cymectByeT TpH BHJa OpayHOroO JIOrOBOPa, KOTOpPHIE MOTYT
3aKJIIOYUTH KaK JIMIA, 3aPETUCTPUPOBAHHBIE B YCTAHOBIEHHOM 3aKOHOIATENIbCTBOM
NOpSIIKE, TaK W JINLA KOTOPBIE '"COXKHUTENBCTBYIOT' APYr C IPYyroM, a UMEHHO:
n00pauHbli KOHTpakT (pre-nuptial agreement), Opaunbiii gorosop (post-nuptial
agreement) ¥ JOrOBOpP O COBMECTHOM TipoxkuBaHuM (cohabitation agreement) [12].

JloOpaunblii KOHTpakT. JlaHHBIM BUA JoroBopa MOSIBWICS B AHIJINHU
OTHOCUTENBHO HEJABHO, COOTBETCTBEHHO M BCE 3AKJIOUYEHHBIE COIJIAIICHHS O
pazzelie UMyIIECTBA CYIIPYTrOB HE UMEIH FOPUIMUECKOM CHIIBL. TO CBA3AHHO C TEM,
YTO CyJIbl AHTJIMU HE MPU3HABAIN HEOOXOIMMBIM 0003HAaYEHUs CyIbObI COBMECTHO
Ha)XUTOr0 UMYILECTBA MEXAY CYOBEKTaMU, KOTOPBIE €llle HE BCTYNWIN B Opak, HO
UMEIOT HaMepEeHUe BCTYNUTh B TAKOTO poja MPaBOOTHOLIEHUsA. TeM He MeHee, Ha
JAHHBI MOMEHT, CyJeOHas MpaKTUKa U3MEHWIAa MOJAXO0J, U B HACTOSIIEE BpeMs
Cylbl AHIIIMM TpPU PACCMOTPEHUU CIOPOB O PA3IEIE€ COBMECTHO HAXKUTOIO
MMYILECTBA CYIPYrOB YYWUTHIBAIOT TOJOKEHHUSA, 3aKpEIUIEHHbIE B JOOpayHOM
noroBope. Takum o0pa3oM, MOXKHO CJlIelaTh BBIBOJ, YTO JOOpayHOE COTrjalleHue
SBJISIETCSL CBOETO PoJia 'MpeABAPUTEIbHBIM" TOTOBOPOM, B KOTOPOM MOT'YT OBITH

3aKPCIUICHBI IIPHUHIUIIBI  PACHIpPCACICHUA COBMCCTHO HAXUTOI'O HMMYHICCTBA
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CyNpyroB U TO, KakuM 0Opa3oM OyAeT B JajbHEHIIEM 3aKIt0YaThCsl OpavyHbId
JIOTOBOP B YaCTHU OOIIEro U JIMYHOTO UMYIIIECTBA CYTPYTOB.

Uro >xe kacaeTcsi Bompoca 0 COIepKaHUu OpavyHOro JI0roBopa, T0 B AHIIIUU
HE CYIIECTBYET CTPOTUX TPEOOBAHMIA K CTPYKTYpE M COACP’KAHHUIO JAHHOTO BHJA
KOHTpakTa. AHanums3upys cyaeOHoe pemrenue mo aeny Radmacher (formerly
Granatino) (Respondent) vs Granatino (Appellant) ot 22 okts6ps 2010 romga MoxHO
clenaTh BBIBOJ, YTO B J00pauyHOM JOTOBOpE O0S3aTEIbHO JOIDKHBI YETKO
OTpaXaThCsl CTOPOHBI, 3AKIIOYMBIINE JAHHBIA BHJ[ COTJIAIICHUS, JTOJDKHO OBITh
MOHSITHO, HACKOJIBKO KaXJasi CTOpOHA MOHUMAaeT 00beM MpaB M O0S3aHHOCTEH, a
TaK)Ke TMOCIIEICTBUS X HapyIieHus. Takke CTOUT OTMETHTh, YTO B Clydae Cropa
00 O MpU3HAHUU JTOOPAYHOTO JIOrOBOpa HENEWCTBUTENBbHBIM, CTOPOHA, KOTOpas
ONpPOBEpPraeT CWily KOHTpakTa, o0si3aHa OyJer Joka3aTb, 4YTO HAa MOMEHT
3aKJIIOYEHUs] JOroBOpa OHAa He oOjajgana W He Morja o0Jajarh MOJHOTOU
UHGOPMAITUH O TTOCIICICTBHUSIX HAPYIICHUS TAHHOTO BUJIA COTJIAIICHHS.

3a mocienHuWe TOMBI 3aKIIOUEHUE JOOPAyHOTO COTJIAIEHUS, a TakKke
pa3pelieHne CropoB, BHITEKAOIIUX U3 JAHHOTO IOTOBOPA, CTAJIO TOBOJIBHO YaCTHIM
SIBJIEHUEM B MPAKTUKE Cy/0B AHriIuu. B cBs3U ¢ 3TUM cyaamu Oblia pazpaboTaHa
KOHIleNIHs "yTBep)KIACHHOro no0pauHoro koutpakta" (qualified pre-nuptial
agreement). B cooTBeTCTBUM C JaHHOW KOHIENIMEH "ycloBUS 10OpavyHOTO
coryamieHust OyayT UMETh CHITY, €CIIM CTOPOHBI U MX JETH, €CJTU TAaKOBBIE UMEIOTCS,
OynyT obecrieueHbl BceM HeoOxoauMbIM". TakuM 00pa3zom, Ha OCHOBAaHUU JIAaHHOMN
MO3UIMHU, MOXKHO C/ENIaTh BBIBOJI, YTO AOOpavyHOE corjlanieHue OyaeT UMETh CUITY,
eclii TIOJIOKEHUSI JAaHHOTO JOroBOpa OBUIM Pa3bsCHEHBI CTOPOHAM FOPUCTOM,
COIJIAIlIEHHE COOTBETCTBYET OOIIMM TpeOOBaHUSM, MPEAbIBISIEMBIM IPHU
3aKJIFOUEHUU OOBIYHOTO JJOTOBOPA, COTJIAIIEHNE OBLIO MOAMMUCAHO TIPU CBUAETENIX

HE paHee ueM 3a 28 gHei 0 3aKIrodYeHus Opaka, J00padHOe COTIIAEHUE COACPIKUT

Jueuuk Hayku | www.dnevniknauki.ru | CMH 3JT Ne
@C 77-68405 ISSN 2541-8327




2019
. . Neq
DJIEKTPOHHBIM HAYUYHBIN J)KXYPHAJI « THEBHUK HAYKW»

JOCTOBEPHYI0 MH(QOPMAIMIO O JIUYHOM MMYUIECTBE CTOPOH U CTOPOHBI CUMTAIOT
YCJIOBUSI COTJIAIICHUSI CIIPABE/IJIMBBIMHU U HAMEPEBAIOTCS UX UCIIONHITH [8].

bpaunbiii moroBop. JlaHHas mpaBoBas KOHCTPYKLMS WM ke poSt-nuptial
agreement nosiBuiiach B AHIJIMM OTHOCUTENBHO HEJTABHO. DTO CBSI3aHHO C TEM, YTO
Ha Tepputopun AHrMUM 10 1882 roma COBMECTHO HAXKUTOE HMYLIECTBO
IPU3HABAJIOCh COOCTBEHHOCTBIO MY>Ka, TO3TOMY JIJIsl YCTOMYUBOCTH T'PAXkKTAHCKOT O
000poTa U OXpaHbl UMYILIECTBEHHBIX MTPaB POJCTBEHHHUKOB JKEHBI, & TAK)KE OXPaHbI
mpaBa COOCTBEHHOCTHM Ha HUMYIIECTBO CYIPYTH, KOTOpO€ OHa Mpuolpena o
BCTYIUICHHS B OpaK, "Cybl CIIPAaBEJIMBOCTH HAayajau NPU3HABATH COIJIAIICHHUS, 110
KOTOPBIM JINYHOE UMYIIECTBO CYNPYrOB SIBISIOCH COOCTBEHHOCTBIO Ka)JI0Tr0 U3
CYIpYTOB.

B Hacrosiee BpeMs aHIIIMICKHUE CyIbl pACCMATPUBAIOT CIIOPHI, BEITEKAIOIINE
13 OpayHOro JOroBOpa MO TaKOMY K€ MPHUHILMILY, KaK U CIIOpPbI, BO3HUKAIOIINE B
chepe 100pavyHOro KOHTPAKTA.

CrtouT OTMETUTh, YTO B AHIVIMM CYIIECTBYET MPAaBWIO, AHAJIOTHYHOE
MpaBUIy, COJEP)KALIEMYCS B POCCHHCKOM CEMEHHOM 3aKOHOJATENbCTBE, O
HEJOIMYCTUMOCTH COJEP>KAHUS YCIOBUM, KOTOpBIE 3aBEOMO CTaBST OJHOIO W3
CYIIPYT'OB B HEOJIArOMPHUSTHOE MOJI0KEHHUE.

Yro xe Kacaercs paziauuuil Mexay 10OpauyHbIM COIJIAllIEHUEM M OpayHbIM
JIOTOBOPOM TO, Ha MOM B3IJISiJ, JaHHAs pa3HUIA HEOONbIlas, 8 UMEHHO MOMEHT
3aKJIIOYEHHUsS] IOrOBOpa, B MEPBOM Cllydae CYNpPYTrM BCTYNAalOT B OTHOIIECHHS IO
3aKJII0YEHUS Opaka v ONpeAessioT CyAp0y UMYIIECTBA, BO BTOPOM Cllydae Cylpyru
3aKJII0YAOT JIOTOBOP YK€ IIOCJIE TOro, Kak BCTynwid B Opak. B poccuiickom
3aKOHO/IaTEIhCTBE HE MPEyCMOTPEHBI BUABI OpayHOI0 JOrOBOPA U 3aKIIOUYHUTH €ro
MOTYT JIMIIa KaK JI0 3aKJIF0ueHust Opaka, Tak u mocie. OObeKT OpayHoro J0roBopa u
100paYvyHOro COTJIAlIEHUS SBIISETCS OAMHAKOBBIM - COBMECTHO HAKUTOE UMYIIIECTBO

" JINYHOC NUMYIICCTBO KAKJIO0I'0 U3 CYIIPYI'OB.
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CToUT OTMETUTh, YTO MPHU MPUHSATUU PELICHUI B CIOpPAax, BHITEKAIOIINX W3
NMOJOOHBIX BHUIOB COIJIAIICHUM, HAMpUMEp, MPU CHOpax O paszene OOIIero
UMYIIIECTBA CYNPYroB, CyA TMpU TMPUHATHU TOTO WM HWHOTO PpEHICHUS
PYKOBOJICTBYETCSI KOHIENIMEN MoHATH ""cripaBeiiuBocTH " (fairness). AHanu3upys
cyneonsie npeneaeutel White v White 2000 roga, Miller v Miller u McFarlane v
McFarlane 2006 roga MOXHO cjeiaTh BBIBOJ, YTO B MOHATHE "CIPaBETMBOCTS"
CyIbl AHIIMM BKITIOYAIOT CIICTYIOIIHE MOJIOKEHUs [ 7]

- Hy)KJa, T.€. HEOOXOAMMOCTh B MPEIOCTABICHUH Kbl WU (DUHAHCOB IS
pa3ieIbHOTO MPOXUBAHUSL KAXKIOro U3 CynpyroB. Takxke cynbl oOpaiaroT
BHHMAaHUE MIPU pa3pelIEHUH KOHKPETHOTO CIIOPA HAa BO3PACT KaXKJ0r0 U3 CYIIPYroB,
MECTO pabOThl M OOIIMI YPOBEHb >KM3HU (MPUHAJICKHOCTh K 9KOHOMHUYECKOMY
KJaccy),

- KOMIIEHCAlUsl: HYXJAeTcsl JM OJHA W3 CTOPOH B KOMIIEHCAIMHU 32
HECOCTOSIBIIIYIOCSI Kapbepy MO MPUYMHE TOrO, YTO OH WJIM OHA CTAJIM OCHOBHBIM
poauTeneM Jjis AeTed CynpyroB, B TO BpeMs Kak BTOPOU CYNpPyT MPOABUTAJICS IO
ciyxoe;

- paBeHCTBO: 00a Cympyra SBISIOTCS TapTHEPAMU B Opake v, TAKUM 00pa3oM,
JIOJKHBI JICIUTh BCE MOPOBHY: M aKTUBBI, U ()MHAHCOBYIO OTBETCTBEHHOCTH, U
OTBETCTBEHHOCTH 3a JIETEH, 32 UCKITIOUYEHUEM TeX CIy4yaeB, KOr/ia JeJICHHE MOPOBHY
HEraTUBHO OTPA3UTCS HA OJTHOW M3 CTOPOH WJIU Ha JETSX.

JloroBop 0 COBMECTHOM NpOXUBaHUU. B HacTodiee BpeMs CYIIECTBYET
TEHJICHIIMSI, COTJIACHO KOTOPOM TpakaaHe TOM WM WHOM CTpaHbl PEIIAOT KUThb
BMECTE, HO HE BCTyIaTh B OpauyHble OTHOIICHUS. B CBSA3M C 3TUM cynamMu AHIIIUU
ObLT BBIPAaOOTaH JOrOBOp, IMO3BOJSIOIIMIA 3aKIIOUUTh COIJIAIIEHHE, B KOTOPOM
CTOPOHBI MOT'YT ONPENEIIUTh YCIOBUSI COBMECTHOI'O MPOKUBAHUS, a TAK)KE YCIOBUS

MNPCKpaICHUA JAaHHOI'O COXKHUTCIIBLCTBA.
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Uro ke Kacaercs CYIIECTBEHHBIX YCIOBUM AOTrOBOpPA, TO JAHHBIE YCIIOBUS
JOJIDKHBI COOTBCTCTBOBATL BCCM YCJIOBHAM 3dKJIIFOUCHUS 06I>I‘IHOI‘O A0TroBOpa II0
3aKOHOIATCIIbCTBY Anrmmu. Ho CymeCTBYCT TOJIBKO OJHA TOHKOCTD. Takoe
COrJIalICHUEC HE JOJIKHO COACPIKATh ITOJOXKCHH, 3allpCIlarOnue O)IHOI>'I N3 CTOPOH
oOpanaThcsi B Cy/1 1O BOIIPOCY B3bICKaHUS aTMMEHTOB B €€ ToJIb3y. B ciyuae, ecnu
CTOPOHBI BCE € NPEAYCMOTPAT TaKOoe TMOJOKEHHWE, OHO OyAeT CUHUTAThCA
HCI[CfICTBI/ITGJIBHBIM B CBs3HU C TEM, 4UTO I[&HHBIIZ BHUA AOroBOpa BCTYHIACT B CUITY
TOJIBKO TMOCI€ €ro Mpu3HaHus cyAoM. Takum o00pa3oM, y cyla CyIIECTBYET
npeporatuBa BHOCHUTH IIOIIPABKH B I[aHHbIﬁ BHUA A0roBopa HJIM KC IIPU3HABATb
HeﬁCTBHe JaHHOI'O JOIoBOpPa ITOJHOCTBIO MIIH JKC TOJIBKO KOHKPCTHBIX MMOJI0KECHU N
AJaHHOT'O COTJIallICHUAI.

B cBs3u ¢ BBINIEU3I0KEHHBIM MOXKHO CACIHaTb BBIBOA, YTO IIpUYHHA
[HOABJICHUA 6pa11Hor0 KOHTpAaKTa U €ro BHUIAOB 3aKJIIOYACTCA B HCO6XOI[I/IMOCTI/I
3alIUTHI Cy6’beKTaMI/I CBOCI0 UMYHICCTBA IIPU BCTYIUICHHUU B 6paIIHBIe OTHOIIICHUS,
a TaKXKE 3aluTa JIMYHOI'0 MMYIICCTBA OT IIOCATATCIILCTB CO CTOPOHBLI APYIroro
Cy6’beKTa OTHOIIICHNH. B cBsI3U ¢ >TUM (1)I/IHaHCOBBIC IIOCICACTBUA 3aKJIHOUYCHUS
Opaka WIH K€ COBMECTHOI'O IPOKHUBAHUS MOTYT OBITH CIPOTHO3UPOBAHBI MpU
ImoMoOIM 3aKJIHYCHUA BBINICYIIOMAHYTBIX BHJIOB JOT'OBOPOB. Takue IIPpaBOBLIC
KOHCTPYKIHUHU ITO3BOJIAIOT JOCTHUYb OIIPCACICHHOCTH CTOPOHAMM IIPHU BCTYIIJICHUU B
Opax.
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